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6 ite Proctor thereto ; and Proof of 1 
uthof the Inſtrument of Appeal if denied. 
26, 27. Caution tobe obſerved by Proc- 


tors wanting the Anſiver of the adverſe 
Proctar upon Oath. | 


28, 29. It Appeal from Definitive 


= CHAP, II 
Of Deſenions of Appeals. © "y 


Sens YET HEN Appeals arc dt 
, 3, VV /crtcq, and what the 


Term 


CONTENTS. 
q ermof Man, andthe Term of the Law is. 

4, 5. 4 Decree to be prayed for the 

Appellant to ſhew Cauſe, why the Appeal 

ſhould not be decreed deſerted ; which be- 
ing executed, and returned : The Judge 
ſhall proceed according to the Tenor of it. 

6, 7, 8. The Appellant giving in a Li- 
bel ; the H—_— may ſtop Proceedings 
by alledging the Apa to be deſerted ; 
— how the Appellant is to act. . 
9, 10, 11, 12, 13. The Deſertion 7 
the Appeal to be proved, and the Man- 
ner of proving it in different Circumſtances. 
14, 15, 16, 17, 18, 19, 20, 21. bo : 
 pediments hindering the proſecuti 
Isniſbing the Appeal within the 755 of of 
the Law enumerated. 

22, 23, 24, 25. Impediments hinder= 
ing the Proſecution of the Appeal within 
the Term aſſigned %, the Fudge from 
 qohom enumerated. 

3 Impediments tobe alledged, and 
proved before Concluſion in the Cauſe, and 
_ the Reaſons for it. 
" Ow 29. Proteſtation of the Appellant 
" when Impediments intervene from the 
— _ 
„ In what Cafe Pros diments 
by Witneſſes not he ra of Ig 

31, 3, 32, Caſes mentioned 
4ohere a foam 2 1 is not to be 
AE tht Appellant cla ant INI 
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SECT. ly OW Sentence is to be 


remitted to the Fudge from'whom, and the 


not to be confirmed. 


14 1 16, 1, 16, 19, 20, 21. Caſes 


ances and. from Definuiue Sentence tbe 
ads in ibe other; there-nay be a. Compett» 


CONTENTS. 
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Of Sentence i in 1 


2, 3. 1 1 executed, (is taxed, 
and a Mo onition for Payment. 5 
4, 5, 6. The Appellant ailing in 2 
trfication of his LN the Coal to be 


Appellant to be condemned in Coſis, and 
compelled to Payment ; and in what Caſe 
the Sentence in the firft Inſtance i iS, or is 


7.8, , 10, 11, 12. Whether . 

entence is pronounced, and the Cauſe re- 
mitted to the Fudge from whom, the Fudge 
of the Appeal can tax the Cots, and enforce 
Payment. \Reaſonings thereon. 
13. Taxation. of Coſts may be in Pre. 
fence of the Adverſery's Proctor; or, if 
eadmnihed to A the Taxation, in 
Hain of bis Cuntumacy. 


relatiue to condemning Parties in Caſtt. 


22 23, 24. M Appeals from Grieve 
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INTRODUCTION. 


| W diction ſubſiſts; and it is, upon 
many Occaſions, not only convenient, 
but neceſſary to have Recourſe to it; the 
following Treatiſe will appear ſervice- 


able : For in it is contained the general 


Practice of the Spiritual Courts, ex- 
tracted from the moſt approved Books, 


and clearly and regularly laid down, and 


the Alterations made in the Law by Sta- 
tute, or Canon, carefully obſerved, and 


ſuch Statutes, or Canons, OE referred 


Os 
II ll prove advantageous to young . 


Practitioners, who in this will meet a 
proper Guide; and the Clergy 
ſelves will find ſome Benefit from it: 


For by this they will be enabled ee 


_ ſkilful Practitioners. may be wanting, as 
in ſome Country Dioceſes) to direct the 

Proceedings in en CauſG.. 

I! it will not be uſeful to the Gentle; 
men of the C 


Form 


HILE the Eccleſiaſtical Juriſ- 


them- 


on Law, it may at 


e W 4 


8 *® 6 


xvii INTRODUCTION. 
Form and Method are in a Manner eſ- 
ſential for aſſerting Right, and recover- 
ing Property, there muſt be an apparent 
Neceſſity for a Work of this Kind. 
If this therefore contains any Inſtruc- 
tion, and will bring any publick Ad- 

vantage; the Vane Ae of the Au- 
"thor will be ſatisfied, and the Pains ex- 
pended upon it fully recompenſed. 
And as the Deſign of it is to point 
out the Way to Juſtice, and it wzs 
chiefly undertaken upon that Principle: 
T hope the Intention will appear lauda- 
ble (however it may be executed) and 
will meet with a favourable Reception. 
But if the Judicivus and more Ex 
tienced find it incompleat and deficient, 
T wiſh it may excite them to form a 
more perfect Work, that every Intri- 
cacy and Perplexity be removed, and 
g = Acceſs to Juſtice rendered open and 
eaſy. es e 
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A. | 
H E Ri oht Honourable Lord Viſcount Aſtibrooke. 
Mr. Nathaniel Alcock, N. P. | 
The Reverend William ee F allow 4 f Tinir 
College, Dublin: | 
| Mr. Mathias Archdekin. b 


Thomas Barks, Eſq; 
George Barton, E 
Mr. Thomas Beamiſh, Attorney. | 
The Reverend Richard Beare, A. M. 
W The Reverend Robert Berkley, D. D. 
Mr. Peter Blewet. 
| Joſeph Blunt, Eſq; 
Anthony Blunt, Junior, Eſq; 
Mr. John Blunt. 
Mr. * Browne, Regiſter of the Croiry Coun 
| Cor 
Tekarr'y Dr. St. John Browne. 
* Edward Butler, een Tous ck of KI. 
enny. 
Willlam Butler, Eſq; 


Ge. 
44 Right Honourable Lord Viſcount Caltlecomer. 
The Reverend Mr. Henry Chandler. . 
8 The Reverend Archdeacon Chandler. 
The Reverend Mr. William Chartres. | 
Valentine Chievers, Eſq; 9 5 | 
The Reverend Mr. David Cope. . 1 1 
a ' 7. 
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' SUBSCRIBERS Nas, 1” 


Mr. Theodore Cooke, Attorney. 

The Reverend William Connell, A. M. 

The N Mr. Thomas Collier. 

ME. Timothy Cronin, Srationer, Six Books. 
D | 


onathan Darby, Eſa; | 
he Reverend Hugh Dawfon, D. D. Vicar- General 
of the Dioceſe of Offory, TWO Books. 


The Reverend William Dawſon, A.M. 


The Reverend Henry Deſmynieres, A. M. 
Edward Donavan, Eſq; | 
Mr. Richard Dorman, Attorney. 


Mr. William Ellis, Attorney. 


The Reverend George 4 9 A. M. 


The Reverend John Felf, A. M. Vicar- General of 
Waterford and Litmore. 


The Reverend Thomas Fell, Surrogate of the Dioceſe 
of Waterford and Liſmore, 


Mr. Patrick Fitzpatrick. - 


Nicholas Giles, Eſq; 


bs my Mr. John Gill, Curate of St. Mary 8 Bal- 
h, Iſle of Man. 


| Mr. ater Gills, A. B. Trinity College, Dublin. 


Mr. William Goggin, Attorney. 15 

The Reverend Mr. Oliver Grace. 

Mr. William Gregg, Notary Pablick, Regiſter of Cork. 
H. 


Robert Hin Eſq; - do, 

Mr. James Hamilton, ene 

Mr. Thomas Harriſon, Were. 85. 

Mr. Thomas Haſtings, That Collgs, Dublin. 
ttc OY ves” 3G” CRM. Mr. 


r, 


; William Knareſborough, Eſq; _ 
Mr. Thomas Laffan. 


Hercules Langriſhe, Elq; 


SUB 8 CR IB ER 8 due 
Mr. Bibby Hartford, Attorney. A: 


| | Mas Reverend Ralph Hawky, A. M. 


rge Heley, Eſq; 

2 everend Thomas n E L. D. 6 Books. 
The Reverend John Heydon, A. M. Vicar of Ennif-. 

corthy, County of "OR PETE | 


Mr. William Jackſon. 
The Reverend Arthur Jacob, A. N. 
Henry Jeſſe, Eſq; i 


Mr. Thomas Kane, —— | 
Benjamin Kearney, Eſq; 


ohn Lambe, Eſqz, | 
the Reverend Mr. James Lando. 


yo. 


John Macoun, Eſq; 


Robert Marſhal, Eſq; 


The Reverend Nicholas Marten, A. M. 
Mr. Henry Marmion. | 
Mr. John Mead, Attorney. 
William Evans Morres, Eſq; 
Mr. Harvy Redmond Morres. 
Mr. Aneas Murrey, Attorney, 
O. 


The Right Reverend ee 15 Lord Biſhop of Oly. 


The Reverend Thomas Pack, A. M. 
Robert Palmar, Eſq; 

The Reverend John Pellifier, D. D. 
Mr. Swift Perry. 


SUBSC RIBERS: Nane 


The Reverend Mr. Robert Tincent, | 
Mr, John renden. | 


Heydon Reade, Ed: 4 
Joy Richards, Eſq  _ EXT 


oſeph Robbins, Eſq; 
im. Ryan, Eſq; 4 
Mr. Thomas Scot. 
Mr. William Smith. 
Mr. William Snowe, Attorney. | 
The Reverend Robert Stewart, A.M. 
Mr. William Swift, Eſq; 


Mr. Patrick Troy, 2 
W. 


Mr. William Walters, Notary Publick, Rogiſter of 
the Court of Offory,' . 
Mr. William Walters. 
ohn Wallis, Eſq; 
John Waring, Eſq; 
olliot Warren, Eſq; 
The Reverend Robert Watts, D. D. Dean of _ 
The Reverend William Watts, A. M. ? 
Robert Way, Elq; 
The Reverend Mr. William Wellburne. | 
The Reverend Mr. James Wellding. 
The Reverend Oliver Wheeler, A. M. 
Pat. Wemys, Eſq; - 
The Reverend James Wilks, Vicar of St. Michaels in 
the Iſle of _ and pi pie Regiſtef af that 


Dioceſe. 
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CHAP. I. 
Of Cauſes of Spiritual Conuſance. 


Sxcr. 1. HE Cauſes within the 
11 Ecclefiaſtiacal Juriſdic- 
tion are chiefly theſe following: | 
If Perjury be committed by either „ a 
the Witneſſes or Party, in any Cauſe de- Cane. 
pending in the Spiritual Court; the Par- | 
oy injured, or any one elſe may promote 
e Office againſt ſuch perjured Perſon 
in a Cauſe-of Perjury; and if he be 
convicted, he is to be canonically pu- 
niſhed; and the perjured Perſpn is to be 
cited to anſwer Articles concerning the 
Good of hisSoul, and eſpecially manifeſt 
Perjury committed by him in an Eccle- 
ſiaſtical Cauſe, and before an Eccleſiaſ- 
tical Judge, at the Promotion of ſuch 
a Perſon, naming the Promotor. 


B | $ 2. It 


2 Spiritual Conulante. 
r 
I. 82. It is held by ſome that Perſons 
* convicted of Perjury, who 
ſwear only to their Belief ; provided 
they ſwear concerning a proper action of 
their own, lately committed; for if they 
anſwerany Poſition containing ſuch Ac- 
tion of theirs, that they do not believe 
| ſuch Poſition to be true; if the Truth 
of the Poſition be proved, they are to 
be condemned for Perjury. 


But this is doubted by Sh ; 
and i 4 Matters of Fa& committed by 
themſelves they ſhould not be ſworn to 
their Belief, but to the Truth of thoſe 
Facts, whether they have been com- 
mitted; and if they ſwear only to their. 
Belief, they may be compelled to an- 


ſwer more fully. 


8 4. If a Clerk commit Simony, he 
may be proceeded againſt from the meer 

Office; or at the Inſtance of a Party: 

and fo. may all others ned in his 

| time. 

Vfarer pu- § 5. An . ain hes dired- 
niſhed, ly or indirectly, above the legal Intereſt, 
| m_ be n _ and 1 
9 6.1 


* See U 35. Ca. I 


Spiri tun Couulan 


8 6. If any one lays violent Hand I. 
upon a Clerk, (provided he is not ſued c — 
for a peeuniary Satisfaction) he may be El Fland- 
covened, and puniſhed ; tho the Clerk on a Clerk. 
may have Amends for the Peace broke 

in the King's e Courts at — 
ſame Time. 3 


$ 7. Brawlers in the Church, or Brawlow. 
Church-yard are likewiſe puttiſhable. 


$ 8. If any one is accuſed of Adul- — | 
tery, the Practice of Bawdry, Drunk- _ 
enneſs, Blaſphieny, Abfence from 


Church, not paym 7 nor conttibuting 
to the Building of his Partſh Church, 


or of not rover g Books for the ſame; 
he may li wiſe be puniſhed. 


I 9. An Executor, fubſträcting Le- Legit * 
gaeies left for * — Utes, may be cotn-Fious, Vic. 
pelled to pay them by the Ecclefraftreal 
Judge from his meer Office; or at the 
Promotion of the Church Wardens of 
that Pariſh where the Poor five for 
whoſe Uſe they were left. And other 
Legacies may be recovered: by the Le- 
gatees. 

F ro. If x any one prevents the lk emerary 


Wl of the — rn being full- on. . 
o = fled * 


„ 


4 Spiritual Couulante. 
HAN. filled, or having its proper Effect; or 
L hinders an Inventory of his Goods ts be 
ene made, and his Goods to be appraiſed; 
the Executor or Adminiſtrator maypro- 
mote the Office againſt him; and Proof 
being made thereof, the Judge . may 
ronounce him to have fallen into the 
Sentence of Excommunication, as in 
the Caſe of Temerary Adminiſtration ; 
and he is not to be abſolved; until he ſa- 
tisfies the Party as well as the Church. 


Suhltraction & 11, If a Rector, Vicar, or any o- 

of Proxics. ther Perſon ſubſtracts from an Archbi- 
| ſhop, Biſhop, or Archdeacon Proxies 
due on Account of his ordinary Viſita- 
tion; he may be ſued in a Cauſe of Sub- 
ſtraction of Proxies or Procurations. 


Subſtraction F 12 If any Yearly Penſion iſſuing 
ef Fenſion. from any College, Biſhoprick, Cathe- 
dral Church, Deanry, or any other 
Church is due to either the Rector or 
Vicar of another Church; they may ſue 
in a Cauſe of Subſtraction of a yearly 

nn Pen ſion. F 


JaQitation of 5 13 1 f the Rector or Vicar of one 
2 or Church pretends or boaſts, that in 
| Right of his Church, ſuch and ſuch 
Tythes, or Penſion is due to him from 


Stund Conulante. 


the Rector or Vicar of another Church; C HAP. 


he may be ſued in a Cauſe of Iactitaion 
of n or yearly Penſion. 


- 
© | 


0 14. If any one ſpeaks dts Defamation. 


Words, tho' not defamatory, that is, 
Words denoting any Crime, on Ac- 
count of which canonical Purgation 
might have been impoſed on the Party 
of whom ſuch Words were ſpoken: 
ſuch Party may ſue in a Cauſe of Defa- 
mation, or Res 


» $ 15. But it is to 10 obſerved, that 


C Suit muſt not be for Money, but for 


the Correction of Sin, pro Salute Anima; 
and it has often been judicially deter- 
mined at Common Law, that the Mat- 
ter of the Defamation muſt be 8 piritual, 
and merely Spiritual; that is, mixed 
with no Temporal Matter, and deter- 
minable and puniſhable in the Spiritual 
” Om as W ore, Adulterer, Sc. 


8 16. If Fees due to a Proctor be Subfraion 
ſubſtracted from him by his Client; he“ Fes 


may ſue in a Cauſe of Subſtraction of 
Salary or Fees due to him in an Ecclefi- 
aſtical Cauſe. Qu. Whether a Probibi- 


tron does not lie? fs 3. 
| e 


* Spirit Connfance. 
CHAP. 3 

T. $ 17. If one and the ſame Patron 
—_ packet two Clerks, the one to the Rec- 
5 tory, the other to the Vicarage of the 
' fame Church, and both be admitted: 
if one ſpoil the Produce, or gather it 
cut upon the Ground ; the other has a 
Right to ſug him in a Cauſe of Spolia- 
tion. 


Mortuarjes. & 18, Mortuaries may be ſued for, 
where they are accuſtomed to be paid, 
as alſo perſonal Tythes; but it is held 
by ſome that you cannot have the Oath | 


of the Party. 


Subſtration F 19. If there has ha any td 

of divine built in any Village, or Hamlet, and the 

Service. Rector or Vicar where the Hamlet lies 
has been accuſtomed to celebrate divine 
Service there, either by himſelf or Cu- 
rate : if he refuſes to continue it, he 
may be ſued in a Cauſe of Subſtraction 
of divine Service by any of the Inhabi- 
tants of the ſaid Village. | 


_—_ 20. If a Perſon who has a Right 
to a Seat in the Church is diſturbed in 
his Poſſeſſion by a Stranger; or if any 

one boaſts of a Right to the ſame Seat; 

he may ſue the one in a Cauſe of Per- 
turbation of his Seat, that 1 is, diſturb- 
. 


Spititual Con Ane. 7 
1 him in his Seat, and the other in CH AP. 
a Cauſe of n of a Right to ſit I. 
in ſuch Seat. — nd 


If a fngle- Man ſhall treat el 
with as Father of a Spinſter about! ꝰrtion 
contracting Marriage with ſuch Spinſter; 
and the Father conſenting, promiſes to 
give a certain Sum in Marriage with his 
Daughter, and the Marriage being ſo- 
lemnized, he refuſes to pay ſuch Sum : 
he may be ſued in a Cauſe of Subſtrac- 
tion of a Marriage-portion on Aecuunt 


of nen 


But if * Contract, with the 
Promiſe be not in Writing, by the 
Statute againſt Frauds and Perjuries, it 
ſeems to be out of his Power to recover 
it,* 


23. And 3 are many other 
Cauſes which are of Eccleſiaſtical Cog- 
nizance; for the old Canons are in 
Force as far as they contradict not either 

the Common or Statute Law of this 
Kingdom. 


„ 1 


J. Gul. III. Seſſ. 1. Cap. xii . 29. Car. II. 
C. iii, En. 


6 
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CHAP. IL 


Of the Diſßinctiom between, and 
| pm of Canes. 


2 of SECT. I. LL Cauſes are. divided 
Inſtance. 2 into Cauſes of Office 


and Inſtance: Cauſes of Office are 
moſtly Cauſes of Correction, although 
there are ſome of Inſtance that may be 

called ſo too. | 


Plenary and 2. And Cauſes are alſo diſtinguiſh- 
Summary. ed by the Title of ne and Summa- 
Cauſes; Plenary are thoſe in which 
4 Order and —— of the Law 
are exactly obſerved; ſo that if there is 
the leaſt Infringement, or Omiſſion of 
that Order, the whole Proceedings are 

anulled; and in theſe there muſt be 
Conteſtation of Suit, a Term to pro- 
pound all Things, and a Term to con- 
clude. Summary are thoſe 'in which 
b ſuch Order is diſpenſed with, although 
in theſe if you or og — the 

Proceedin gs are valid. 
$ 3: In 


Differences of Caules. 9 
22% bt CHAP. 
8 3. In the Court of Prerogative all III. 
Proceedings are Summary, and there 
particularly lies the Cognizance of Wills ä 
whoſe Teſtators died poſſeſſed of bona 
notabilia in diſtinct Dioceſes: Bona no- „ Nota- 
tabilia are Goods, Chattels, Specialties bilia. 
or Debts, amounting to the Value of 
five Pounds: Specialties make ona no- 


| tabilia where they are, not where the 


Debtors live; and Judgments are bona 
notabilia where the Record is. 


$ 4.* No Traveller dying in his Jour- 
ney ſhall have the Goods about him de- 
nominated 4ona notabilia: Where Pro- 
bat is given in the Prerogative upon Pre- 
ſumption of Zona notabilia, it is not in 
irſelf null, bat only reverſible. 


8 5. Theſe following Cauſes are all 

Plenary ; all Teſtamentary Cauſes ex- 

cept in the Court of Prerogative; 

Cauſes of Subſtraction of Legacies, and 

of Tythes; Cauſes of Defamation, but Plenary 

by a Statute in this Kingdom, upon Cauſes. 

a Petition of either Party, the Court 

may in theſe proceed Summarily: Cauſ- 

es of Divorce; Cauſes of Dilapidation; 
Caauſes 


® Can. 56. Car. I. + 6. Geo. I. C. vi. 


: Differences of Cauſes. 


CH A P. Cauſes of JaQtitation of Marriage; 


Cauſes of Subſtraction of Procurations; 


Co Cauſes of Subſtraction of a yearly Pen- 


fion ; Cauſes of Perjury at the Inſtance 
of a Party; Cauſes of Simoniacal Pra- 
vity at the Inſtance of a Party; all 
Cauſes of Correction from the Office 
voluntarily promoted; Cauſes of Uſu- 
rious Pravity at the Inſtance of a Party; 
Cauſes of Laying violent Hands on a 
Clerk at the Inſtance of a Party; Cauſ- 
es. of Impediment of Marriage. | 


$ 6. All Cauſes of Appeal where in 
the firſt Inſtance they have been Plena- 
ry, muſt be. ſo in the ſecond; except 
before the Delegates, where all Pro- 
ceedings are Summary : And ſome 
Cauſes are reckoned favourable Cauſes 
and have many more Privileges than o- 
ther Cauſes, ſuch as Matrimonial 
Cauſes. _ 


ak. 
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CHAP. III. 


Of Citations, Service, Return, 
and Appearance thereon. 


SECT. 1. TO one is to be cited out Ching ofa 
Ft of his Dioceſe, or that the peculiar 

peculiar Juriſdiction where he lives; for Juriſdiction. 

Aclor ſequitur Forum Rei, but in theſe 

following Caſes, 1. Where Exceſs be 

committed, or Duty neglected by the 

Biſhop, or any his Eccleſiaſtical Judge; 

2. In all Cauſes of Appeal; 3. Where 

the Biſhop is afraid and will not proceed 

againſt x Party; 4. Where the Bi- 

ſhop or Ordinary of the Place is inter- 

eſted or prejudiced in the Cauſe; 5. 
Where the Biſhop renounces his Title, 

and by Requiſition gives Liberty to pro- 

ceed; 6. Where Suit is for the Sub- 

ſtraction of a Legacy, where the Will 

has been proved in the Prerogative; and 

in other Caſes as above, which parti- 

cularly appertain to the Prerogative. 


$ 2. Citation iſſues dn the Seal 8 


and Name of the Judge ; in which the 
Name 


12 


General Pꝛoteedings. 


CHA P. Name of the Promovent, the Name of 


III. 


the Impugnant, the Cauſe for which 


Co heiscited, the Place and Time of Ap- 


EdiCtals. 


Copy after ſhewing the Origi 


pearance are to be ſpecified; and this 
may be ſerved upon the Impugnant, 
his Wife, or any of his Family above 
fixteen Years of Age, by 3 a true 


8 3. There are other Primary Cita- 


tions called Edictals; ſuch as are againſt 


the Dean and Chapter of any Cathe- 


_ dral; which are ſerved by affixing them 
to the Doors of their Chapter-houſe : 


or againſt the Provoſt, Fellows, and 
Scholars of a College; which are ſerved 

by affixing them to the Gate of the 
College; and ſo againſt any other Cor- 
poration or indefinite Numbers of Men; 
and ſuch are of the Nature of publick 


Edicts; and ſuch Corporations muſt 
appear by their Syndic lawfully conſti- 


dal. 


$ 4. If the Perſon to be cited abſents 
and conceals himſelf; upon the Return 
of the firſt Citation, the Proctor alledg- 
ing that he hides himſelf, and cannot be 
found, and praying a Citation, Vis et 
Madis, it be decreed; and it is to 
he affixed to the Door of the Houſe, | 
| | ä 
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the Pariſh Church of the Perſon to be C HAP. 


ſerved, for Half an Hour; and after- 


$ 5. And by the modern Practice, if 
Suit be in a Superior Court; the Proc- 
tor before the Court Day appointed for 
the Return of the Citation, (if the Per- 
ſon has lived at a Diſtance in an inferior 
Juriſdiction) upon the authentic Certi- 
ficate of the Mandatary, that he could 
not be found; may go to the Judge, 
or his Surrogate; and before a Notary 
Publick pray and obtain a Citation Viis 
et — 


wards a true Copy is o be leſt there. — 


5 6. An authentick Certificate is a Authentick 
Certificate under. the Seal, and ſigned Certificate, 


by the Judge of any inferior Court, that 
the Mandatory has certified, or made 
Oath that Impugnant was ſearched af- 
ter ſuch a Day in ſuch a Place; or that 

he was ſerved in ſuch and ſuch a Man- 
ner ” him. 


$ 7. This about authentick Certifis 
Kid is literally taken from Oughton, 
and is ſomewhat perplexed ; but Iun- 
derſtand the Practice to be this; that 
upon Oath that the Party cannot. be 


found to SY _ e 
ns 


14 Oenetal Peoteedin gs. 
CH A P. this Oath be made before the proper 
III. Judge, or a diſtant Judge who certifies 
——ſuch Oath to have been made) if by 
the Oath it appears that the Party ab- 
ſconds on Purpoſe, a Citation Vis et 
Medis iſſues; if the Party is beyond Sea, 
then a publick Edict to be affixed in th 
Place where Merchants reſort. 


Excommu- 58. Ha erſon be unjuſtly exconi- 


diefe. municated from a falſe Certificate; he 
n falſe Cer- . 
tificates. . may appear perſonally, or by his Proc- 


tor; and alledge that the Certificate is 
falſe, and that he was not ſerved with 
:C itation; which he may Un by ſhew- - 
ng that he was in another Place, diſ- 
tant from that Place wherein the Man- 
datary ſays he ſerved him, at the fame 
Time wherein he certifies he was ſerv- 
ee 15 „ 


S9. But he muſt make Oath that 
he will obey the Laws Eccleſiaſtical ; 
and muſt depofit the Expences of his 
Contumacy apud Acta: and he is to be 
abſolved only to a Day, until he proves 
his Allegation; which if he does, he is 
to be abſolved in General: and the op- 
polite Party condemned in Coſts. 


g 10, If 


Ss. 0 NG ES Be A JS - Ss $ 
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5 10. If he does not prove his Alle-CHA P. 


gations, the Excommunication 1s to be 


confirmed; and he is not to be abſolved, — 


until he makes Satis faction for that, for 
which he was excommunicated z and 


mae the e Coſts. 


F 11. or it any one who is excom- 
municated can prove, that he did not live 
for Half a Year before in that Pariſh, 
where the Citation, Viis et Modis, was 
ſerved; or that he was enquired and 


ſought after upon the primary Citation 


in another Pariſh; although the Citati- 
on, Vis et Modis, was ſerved in his own 
Pariſh ; he has a juſt Cauſe of Appeal, 

or Complaint before the lame Judge; 
and muſt obtain. 


912. But his Appeal ſhould be not 
only from the Sentence of Excommu- 
nication, but from the Decree for the 
Citation, Vis ef Modis, upon a falſe 
Certificate: for the primary Citation is 
here null; and none but Vagabonds 
ſhouldbe cited without ſach by, publick 


| Edict, Vs et Modis, © 


F 13. Although the Impugnant, not 


Cited at all, ſhould nevertheleſs be ex- | 


communicated for not appearing ; ; and 
ſhould 


16 General Proceedings. 
CH AP. ſhould afterwards appear, and object a- 
III. gainſt the Certificate to obtain Abſolu- 
tion; the Proctor for the Promovent 
may proceed in the principal Cauſe, and 

give in his Libel, during that very Term 

aſſigned the Impugnant to prove his 
Objections. | e 


Citation to 9 14. On the Day on which the pri- 
ew Cauſe, mary Citation is to be returned, if the 
Party cited does not appear, the Ser- 
vice being proved; the Proctor for the 
Promovent, having firſt exhibited his 
Proxy, and prayed that it be admitted; 
or being conſtituted immediately at the 
Acts by the Promovent, ſhall accuſe his 
Contumacy, pray that he be pronoun- 
ced contumacious; and (he being pro- 
nounced contumarious) ſhall pray a Ct- 
tation againſt him to ſhew Cauſe why 
he ſhould not be excommunicated; and 
the Judge may either decree it, or ex- 
pect him the next Court Day. 


$ 15. And if upon the Citation to 

ſhew Cauſe, he, when cited, does not 
appear; his Contumacy.mult again be 

| accuſed, and he pronounced contuma- 
cious; and a Citation to come and ſee 
himſelf excommunicated ſent out : and 

, by a Canon ig this Kingdom, a _ 
I e ate 


EKEx communication. 
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date with ſuch Citation, directed to the C HAP. 
Miniſter or Perſon officiating in, the III. 


Church, where the Perſon to be ex- 
communicated ſhould reſort ; requir- 


| ing him publickly to read the Citati- Excommu- 
on, and to warn the Party of his Dan- _—_— 


ger, if preſent, and if not, to admo- 
niſh the People to; ſignify it to him; 
and no Sentence of Excommunication 


ſhall be read, until the Judge is cer- 


tified that the Mandate has been exe- 
cuted a Fortnight before the Time of 


F 16 And if he does not appear up- 


on this, the Proctor, again accuſing his 
Contumacy, as before, ſhall pray that 


he be excommunicated; and the Judge f ns — 


(he being thrice called and not appear- cated. 


ing) ſhall pronounce him contumaci- 


ous, and decree that he be excommu- 


nicated ; and if he be a Prieſt, ſhall 


read the Schedule, or Sentence of Ex- 


communication againſt him. 


9 17. But if the Impugnant appears 
any Time that ay (for all that Day 
is appointed for his Appearance) he 


ſhall be abſolved; and pay only Six- 
9 55 | C | | | 


pence 


| © See Can, W. of C. Anne. 


Conran 
Citation to 
ſee himſelf 


= he 
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CH AP. pence for the Act, and reading the 
III. Schedule: And if his Proctor leaves an 
D authentick Proxy with the Regiſter it 
is held ſufficient; and * he ſhall not 
be admitted Reclus. in curia, until he 
pays the Coſts of his Contumacy. 


8 18. By the modern Practice of 
ſome Courts, if, the firſt Citation be 
not ſerved, it may be continued. to the 
next Court Day; but there may be 
ſome Doubt of the Legality of this 
e N 


8 19. No Proctor ſhall procure or 
appear for any Party 4, unleſs he is 
conſtituted by the Party either in Court; 
or by a proper Ratification and Appro- 
bation under his Hand: and no Proc- 
tor before Conteſtation of Suit can ſub- 
ſtitute another; for until then he does 

notbecome Dominus Litis, Maſter of the 
Sut. TS | 


$ 20. But it is held, that a Proxy 
empowering him to ſubſtitute before, 
as well as after Conteſtation 1s good : if 
a Client dies before Conteſtation, the 
Proctor cannot litigate or defend the 
oe ies Cauſe; 


„Can. 70. Car. 1. + Can. 77. Car. 1. 
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Cauſe; otherwiſe if after; unleſs in CH AP. 


zerſonal Actions which die with the 


erſon. 


| J 21. 17 a ro * Sentence p, gor cea- 
for his Client, and the Adverſary ap- fing to be a 
peals, both Proctors are deprived of Profter: | 


their Office; and nothing can be done 


by one againſt the other: and if the 
Appellant obtains a remiſſory Sentence, 


and Letters of Remiſſion to the Judge 
from whom; nothing can be done in 


Preſence of the Adverſary's Proctor, 


but the e Party muſt be cited 
anew. 


. $225; But it 5 otherwiſe in Appeals 
from Grievances, for Proctors ceaſe not 


to be Proctors from ſuch Appeals; be- 
cauſe the Proxy is in Force until defi- 


nitive Sentence be given: and upon a 
remiſſory Sentence he Appellant is not 
obliged to cite the principal ** to 
ſee further Proceedings. 


. CHAP. 


20 
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CHAP. IV. 


8 0 1 admitting, a Pe; in P OTMa 


Pauper ad- 
mitted. 


Pauperis, and of the Incapa- 
city of ſome Perſons to Sue, and 
particularly, of Excommuni- 
cation and Aae 


BECT. I. Perſon may be admitted 
in Forma Pauperis, it he 


Fears himſelf not worth Five Pounds, 


his Debts being paid: and if the Adver- 
ſary requires 5 he muſt ſwear that 
when he comes to a more eee 
Fortune (if the Suit be for Tythes or 
Legacies, &c.) he will pay the _ 
pal Matter "_ the Coſts. Ki 


8 2. The Adyerſzey before the Pau- 


5 per ſwears, may prevent it, by proving 


him worth the Sum; and ſpecifying 
bis Effects; which if he does; he pre- 
tending Poverty ſhall be condemn d in 
Coſts: and he may reply by ſhewing 
himſelf in Debt above the Value of his 


| Goods, or equal to them : but in this 


Caſe 


General proceedings. wi 
= Caſe he ſhall not have Coſts againſt CH AP. 
= his Advuerſary; becauſe he proved that IV. 
= he had in Effects above the Value of WI 
= five Pounds, and could not be ſuppoſed 

= to have acted againſt him mala fide: 
in Cauſes of Defamation there is no 
being admitted a Pauper. | TE 


8 3. An excommunicated Perſon Excommu. 


has no right to ſue ; nor can there 1 Favs. 
on cannot 


any Decree paſſed at his Suit after Ex- Sue. 


communication is objected againſt him: 


and to prove him excommunicated, 
the exhibiting Letters of Excommuni- 
cation under the Seal of the Judge, 
excommunicating him, will be ſuffici- 
enn. FURY 2 | 


8 4. The Excommunication mult 
be proved within eight Days after it is 
objected againſt him; and all Things 
done before the Objection are valid; 
for the Excommunication does not an- 
nul what went before, but thoſe Acts 


that follow the Objection. 5 


8 F. An outlawed Perſon likewiſe Outlawed 
will be hindered and ſtopped in his? ee not 
Proceedings by producing the Writ of ß 
Outlawry againſt him; Minors alſo 
without a Guardian, nor any Commu- 

"3 nity 
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CH AP. nity without a proper Syndic, cannot 
IV; we. : | 1 144% K 
3 8 6. When any One is pronounced 
of Excom- excommunicated ; the Proctor on the 
Nunication. oppoſite fide, ſhould pray Denunciato- 
ry Letters of Excommunication againſt, 
him; and ſend them under the Seal of 
the Judge to the Rector, 'Vicar, _ or 
Curate, of the Pariſh Church of the 
Party excommunicated; to be de- 
nounced and publiſhed in the Time of 
Divine Service, on ſome Sunday or 


Holyday. Ot 


§ 7. They ſhould be given in due 
Time, the Day before, or the Morn- 
ing of that Day before Prayers, on 
which they are to be denounced ; and 
the Rectors, Vicars, or Curates ſhould 
take Care to denounce them accord- 
ingly, otherwiſe they may be ſuſpend- 
ed; and they muſt return the ſaid 
' Letters to the Party, with a proper 
Certificate on them, containing the 
Name and Sirname of the Perſon who 
publiſhed them ; and of the Time and 
Place where they were publiſhed. 


$ 8. As there are forty Days allow- 
ed for the excommunicated Perſon to 
| come 
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the Coſts made in this Suit. 


would be very great, which the _ 
ous would bring upon Litigants in t 


of the Suit for Non-appearance, and 


ſhould hold out to the Fortieth Day ; 


and afterwards for not giving his Perſo- 
nal anſwer; and after that for not ap- 


pearing when cited to anſwer more 
fully; and ſo through many Stages of 
the Suit: the Delays would prove in- 


| tolerable, and almoſt infinite. 


§ 10. As every | excommunicated 


$ 9. For the Delay and Hardſhip 


is 
Reſpect, if they came off unpuniſned; 
for if a Perſon ſhould be excommuni- 

cated and denounced in the Beginning 


23 


come in to make Satisfaction, and be C H AP- 


Excommu- 
nicated Per- 


Perſon before he be abſolved, muſt ſon contu- 


ſwear to obey the Laws Eccleſiaſtical 


macious af- 
| ter Abſolu · 
C 4 and Gon. 
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CH AP. and the lawful Commands of the Or- 
IV. dinary; if after he ſwears, he falls un- 
— the ſame Sentence from his Contu- 

he may be proceeded againſt in 

a — 2 of Perjury; and muſt be con- 
demned, unleſs he can purge and clear 

himſelf from ſuch ne 


$ 11. As all Perſons excommuni- 
cated are denounced as ſuch in the pub- 
lick Church, every one that converſes 
with them, ( unleſs from an Inclination 
to reclaim them) is excommunicated 
ipſo facto, and if they ſtand excommu- 
nicated for a Year after Denunciation, 
they may be proceeded againſt in a 

_ Cauſe of eren Pravity. 


8 12. If a Perſon excommunicated 
will not appear within Forty Days af- 
ter Denunciation, the adverſe Proctor 
ſhall exhibit the Original denunciatory 
Letters with the Certificate on the Back 
of them; and ſhew that the Perſon 
excommunicated has been denounced 


above F. "ey Days : 4 
Letters 81 7 . And hea he ſhould pray Lets 
ner 2 Gonificatory to the King's Majeſty 


an Excommu- 


nicato ca. to obtain the Writ de Excommunicato ca- 


Piends, ws uren the Delivery of he | 
tae 


Oeneral Pꝛotee dings. 
the High Chancellor ſhall iſſue ſuch CH AP. 


Writ directed to the Sheriff of the 


25 
IV. 


County where the Party dwells: Who 


ſhall (if found) impriſon him until he 


ſhall appear by his Proctor, ſatisfy his 


Adverſary, and be abſolved: No Infe- 


rior Judge can fignify for this Writ, | 


but Biſhops alone. 


$ 14. If any Perſon be excommuni- 
_ cated for not paying the Cofts of Suit, 
or the principal Matter ſued for; he is 
not to be abſolved, until he depoſits 


the Sum he is condemned in at the Acts; 


nay although he alledges that he paid 
it, he is to depoſit it: I 


8 15. Becauſe when he was firſt 


Excommu- 


admoniſhed to pay on ſuch a Day, and nicated Per- 


afterwards cited to ſhew Cauſe why he ſon 


ſhould not be excommunicated for 


ed, 


s abſolv- 


not paying; he might appear and al- 


ledge Payment; and alſo if an excom- 
municated Perſon ſhould be abſolved 
upon alledging Payment, without de- 
poſiting the Sum inConteſt at the Acts, 

if the Allegation was falſe, ſuch Abſo- 
lution would be highly detrimental, 


and vexatious to the oppoſite Party, 


who would be obliged to have him 


moniſhed a new, and excommunicated 
again. | 


If 
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CHAP. 
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$ 16. If a perſon eden ni 88 


and denounced be taken upon the Writ; 


Zxcomaruni - 
cate Mibe- 
rana. 0s 


him, — ſignify 


Authority of the Churc 


or if the Writ be iſſued againſt him; 

he muſt depoſit the Expences the Pro- 
movent has been at in procurin g that 
Writ, and proſecuting the Suit ſo far; 


and he: muſt ſwear to obey the Lows 
Eccleſiaſtical: 


& 17. Then the Judge ſhall abſolve 
to hes King's Ma- 

for his Writ de Excommunicats . 
liberando, in the fame Manner as in 


applying for the Writ de Excommunt- 


cato OO 
18. Excommunicated Perſons who 
* their Obſtinacy have been 
committed to Priſon, and thence un- 
duly delivered, without giving ſuffici- 
ent Caution and Security to obey the 
bes may be re- 

taken, and committed upon the Writ 
ge nne recipient. £4 | 
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CHAP. V. 


l in the Suit. 


8 


for the Promovent may give in his Libel 
that very Day he appears, or mult do 
it, the Court Day after; which if he 
does not, the Impugnant by a Canon * 
in Force in this Kingdom ſhall be diſ- 


Judge ſhall Tax to thirteen Shillings 
and four Pence by the Stile of ſome 
Courts, and that without the Oath of 
the Party. 


ſhall pray that it be admitted, and that 
the adverſe Proctor anſwer next Court 
Day; the Judge ſhall admit it as far as 
by Law it is to be admitted, and order 


and praying a Copy of it. 


| In 
Can. 69. Car. I. 


0 F giving in a Libel, and 72 
Power of a third TR s In- 


FTER the Impugnant 
appears, the Proctor 


miſſed with his Coſts; which the 


the oppoſite to anſwer, he diſſenting, 


BY 


3 2, The Proctor giving in n his Libel; Libel. 


1 


2 | GoneralPoceedings: 
CHAP. 
V. - 44-18 Summary Cauſes it is not 
>> neceſfary to give in a Libel; but you 
may libel vida voce at the Ads and pray 
to proceed Summarily ; and the Proctor 
for the Impugnant is to diſſent, and 
this infers Conteſtation of Suit; for ex- 
preſs Conteſtation is not neceſſary i in 
ſuch Cauſes. 5 ce 


$ 4. If any Error or Miſtake ſhall 
__ from the Proceedings, in either 
the Name or Sir-name of the Promo- 
e or Impugnant; or in any Sum of 
: ey libelled for; or in the Church 
py & between two Clerks ; or in a- 
ny other thing, fo that the Miſtake a 
rs from t e Proceedings, and the 
Acts done in the Cauſe: 

Error Re- 

"_ "00 In any of theſe Caſes the Proc- 
tor ſhall alledge that there is ſuch a' 
Miſtake in ſuch a Thing, in ſuch a Part 
of the Libel, and pray that it be ſub- 
ducted; and that ſuch and ſuch a thing 
be inſerted in its Stead; and the Judge 

hall decree it; nay the very Revocation 
of the Proctor is ſufficient ; and who- 
ever amends _ pay. Colts. 

Intervention | 

OT, 8 6. When it appears to a third 

. chat his Intereſt is any way 
concerned 


General Pꝛoteedings. mm 
concerned in any Cauſe, that either re- CH AP. 
pects his Goods or Perſon, he may in- V. 
tervene; but he muſt prove his Intereſt —+——= 
in the Cauſe, if it be denied ; which if 

he does, he ſhall obtain Coſts. | 


FFP 


5 7. And firſt he may intervene in in matrimo- 
2 matrimonial Cauſe, where the Wo- nial Suits. 
man he has been contracted to, or has 
ſolemnized Marriage with, is ſued by 
another; and he may. intervene here 
in any Part of the Suit, even after Con- 
clufion; whether he comes to aſſiſt 5 
the Party convened, or to remove her 
colluding with the 1 IAN 1 


. $ 8. And this he may do. although 
= he had Notice of the Suit; and of the 
= Proofs made by the Promovent ; be- 
cauſe this is a favourable Cauſe; and 
H he alledges a former Contract, or 
Marriage, and ſwears that he does not 
do this, with a malicious Mind to put 
off the Suit ; he muſt be admitted at a- 
ny Time: I e Fg F 


ot 
1 
{ 
7 
| 


8 9. But this is not the Cafe in o- 
ther Cauſes, for the Suit is not to be 
|. Nopped upon the Intervention of a 
third ; but he muſt procced in the 

lame State in which the Cauſe was 
| | when 


30 
CHAP. when he intervened ; unleſs he comes 


V. 
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to remove the Impugnant in Collu- 


— fon with the Promovent to his Preju- 


In a Cauſe 
of double 
Quarrel. 


- 


dice: 1 
8 10. And then he muſt ſpecifically 


alledge the Colluſion; for a general 
Allegation will not be ſufficient; but 


the Intervener muſt alledge that he 
comes to remove the Impugnant, and 
to detect the Colluſion between him 
and the Promovent to his Prejudice. 


S 11. Secondly in a beneficial Cauſe, a 
Cauſe of double Quarrel ; if Suit be for 
your Benefice between a Biſhop and a- 
nother Clerk preſented to it inſiſting 


upon Inſtitution: In which Caſe the 


Judge to whom the Complaint is made 
may pronounce for his Juriſdiction, 
and Decree the Querelant to be inſti- 
tuted ; if the Biſhop appears not, nor al- 
ledges your Right, and that the Church 


is full; in this Caſe you may then in- 


tervene, and ſhew your Intereſt. 


In a Teſta- F 12. Thirdly in a Teſtamentary 


mentary 


. Cauſe. 


Cauſe ; if a large Legacy be left to a 
Man, and the Executor colluding bb 
y 


the next of Kin ſhould fraudulently la- 
gree with them (in order to deprive 


% 
1 
j 


; 
B 
4 
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him the Legatee of his Legacy) that C H A P. 
they ſhould ſue him the Executor, to V. 
prove the Will in proper Form by Wit 


neſſes; and that he would willingly and 
deſignedly fail in the Proof: Then 
that Legatary may intervene and have 
the Will proved. ay 


$ 13. Fourthly in the Caſe of a Le- 
gacy, where there are not Aﬀets ſuf- 
—.— to pay all the Legataries; if the 
Executor ſhould deſire ſome of his 
Friends and Relations to ſue him for 
their Legacies, which amount to the 
Value of the whole Effects, that he 
by the Sentence of the Court might 
be obliged to pay them, and ſo freed 
from the Suit of the other Legataries; 
they ſhould then intervene to recover 


a2 proper Proportion. 


8 14 But it is a Queſtion; whether 
an Executor knowing that there are 
more Legacies due, is freed by this 
Sentence from the other Legataries ? 
However it has been ſo adjudged. 


— — 18 
* 


Exceptions. 


the Regiſter, as he is entitled to it; for 


tions « or Anſwer. 240 


this ſhould be given in immediate 


not es it afterwards: 


fulneſs of his Perſon; as if a _ 


Geuttal Ppoceedings. 


* * 
1 br"? 


/ 


CHAP. VI. 


0 7 Exceptions and Anſwer." 


FTER the Libel is 
given in, and the Im- 
pugnant his received a Copy of it from 


SECT. Wes 


if a Copy is denied him a Prohibition 
will lie; he is then to _ his —_ 


2. And ad Eltcxptions regard 
as Perſon of the Judge, ſuch as a de- 
clinatory Exception to the Court; and 


„ . a 


before all others; for otherwiſe 
would conſent to the Juige, and could 


on 3. Others reſpedt the Perſon of the 
Litigant, as all Exceptions to the Law- 


A raw . wm 0 


ſue without a Curator, or Guardian ; 

Corporation without a Syndic ; a — 

tor without a proper Proxy; an ex- 
| communicated 


k 8 > : 
_ - Ww 
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as an Exception to the Obſcurity, or Un- 
certainty of the Libel; or that the 


ing in another Court for the ſame 


this will not hold in matrimonial Cauſes; 


iven even after Sentence, becauſe it 
renders cvery Thing that paſſednull and 


void. 


$ 5. Exceptions are generally given 
in in Writing, and the Promovent is to 
reply in the ſame Manner ; and if they 
contain only Matter of Law, the Judge 
(upon the Point being argued, and de- 
bated by Advocates)may pronounce for, 
or reject them: | 8 


4 6. But if the contain” niater of 


D 


Fact, a probatory Term is to * 


§ 4. And others reſpect the Cauſe, 8 
Cauſe does not belong to their Juriſ- 
dition ; or that there is a Suit depend- 


thing; and an Exception that the 
ſame Cauſe was decided before; but 


an Exception of a falſe Proxy may be 


33 
communicated Perſon (which Objection CH AP. 
of Excommunication may be propoſed VI. 
before or after Conteſtation) or a Per 
ſon not intereſted; - which Objection 
alſo may be made before or after Con- 

= teſtation. | 


v 
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C HAP. ed; and if the Excipient proves tlie 
VI. Fact, he is to be diſmiſſed with his 
x Colts; but if he fails in Proof, his Ex- 
ceptions are to be rejected, and himſelf 
condemned in Coſts of Delay: And 
the Proctor that gives in Exceptions 
may be compelled to ſwear, that he 
makes them not with a malicious De- 

ſign to give Delay. | 


2 7. If no Exceptions are made, 
Conteſtatioa Conteſtation follows by the Anſwer to 
the Libel; which Conteſtation cannot 

be in the Abſence of the Promovent, or 

his Proctor; but either of them muſt be 
preſent: And by this the Proctors on 

both Sides become Maſters of the Suit. 


$ 8. By the modern Practice, on the 
Day the Libel is given in, a Motion i; 
made by the Promovent's Proctor, that 
the Impugnant's Proftor anſwer the 
next Court Day ; and if he anſwers not 
that Day, another is made that he an- 
ſwer the Court Day following, under 
Penalty of the Law ; and if he anſwers 
not that Day, another is made that he 
anſwer the Court Day following on 
Pain of Excommunication ; and if he 
does. not anſwer then, he is to be ex- 
communicated. Hh 


And 
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5 F C HAP. 
5 9. And he may conteſt the Libel VI. 

affirmatively, by confeſſing it; or nega- WY 

tively, by denying it; and in plenary, 

Cauſes he ſhould regularly give in his An- 

ſwer Articulately to each Poſition of the 

Libel: But this ſeems neceſſary only in 

Perſonal Anſwers; for in judicial An- 

ſwers an unqualified Confeſſion, or De- 

nial, ſeems to be ſufficient. 


$ 10. And in plenary Cauſes with- 
out Conteſtation (although the Promo- 
vent proves his Libel) all is null, un- 
leſs the Impugnant confeſs the Con- 
tents of the Libel in ſome Part of the 
Suit; for by the - Party's Confeſſion all 
Nullities are taken away. -H 


$ 11. The Proctor for the Promo-\, ... - 
vent alledging that he believes he can the Party 
be better aſſiſted in this Cauſe by the? rincipul 
Anſwer of the Party Principal ; may, 
by praying it, get a Decree 2 his An- 
ſwer; and this Motion is properly to 
be made by an Advocate. 


9 12, The Proctor for the Impug- 
nant ſhould diſſent to this Decree, and 
pray that probatory Terms be aſſigned 
to the Promovent; which the Judge 

D 2 - Mall 
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CHAP. ſhall aſſign: Three Court Days being 
VI. the uſual Terms, unleſs the Weightineſs 
3 of the Cauſe requires more. 


Probatory F 13. The Impugnant' Proctor 
Terms. ſhould diſſent, that he may have it in 
his Power to appeal, if the Term be 
too prolix; — the Promovent's Proc- 
tor may appeal, if they be too ſhort, 
98 probatory Term never lapſes when 
a perſonal Anſwer is decreed, until 
ſuch Anſwer is given. 


Perſonal Au. 14. In Cauſes of W 1 
fwerin perſonal Anſwer ſhould not be decreed, 
Defamat on, Only as far as by Law, that is, to all 
ſuch Facts as do not criminate ; as to the 
Juriſdiction and Reſidence of the Par- 
ty: for by the Laws of theſe King- 
doms no one is obliged to criminate 


himſelf. 


§ 15. However it is laid down that 
after Publication, when the Defamation 
is proved, ſuch Anſwer may be de- 
creed; or if it be decreed before, that 
it. ſhall not be executed till after Publi- 
cation: 5 


$ 16. For it is 3 to the Civil 
Law, that all Perſons be compelled(not- 
withſtan ding 


General Sünde 8 
wi:hſtanding they be condemned, and C HAP. 
proved guilty) to confeſs their Guilt; VI. 
but the common Law abhors compel-——- —_ 
ing any one to condemn himſelf. 


$ 17. If the. Proctor for the Promo-, 
vent imagines that he can be relieved the oppo- 
from the Anſwer of the oppoſite Proctor ſite Proctor. 
to any Poſition of his Libel, before he - 

rays the Anſwer of the Party Principal, 

he may ſwear that he believes for his 
Party, that he can faithfully prove the 
Contents of his Libel; and pray that 
the adverſe Proctor anſwer ſuch and 
ſuch Poſitions upon Oath ; which ſhall 
be granted. „ 


$ 18. But this ſhould be done be- 
fore a Decree for the principal Party's 
Anſwer be demanded; although it is 
held it may be done afterwards : 


8 19. And this may prove highly 
uſeful in Cauſes of Reſtitution of con- 
jugal Rites, and in Cauſes of Divorce: 
For the Proctor perhaps is Inſtructed that 
his Client will confeſs the Marriage; 
and therefore the Proctor for the Wife 
may have Alimony aſſigned her im- 
mediately upon ſuch Confeſſion, when 
perhaps the Client would ſtand out, 
and prove contumacious. 


DJ. : - CHAP. 
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Perſonal 
Anſwer. 


Commiſſion. 
for taking 
perſol 
Anſwer. 


| nicated 2 Or 1 | 
there is no Occaſion for the Decree for 
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* x * " 
. 
* 
conic w— 
— 


CHAP. VII. 


Of 2. Arfeers, 


Rotors ſhould firſt of 
all after Conteſtation 
get the perſonal Anſwer of the Party 
Principal; becauſe perhaps from this 
the Truth may appear, and ſo the 


SECT. I. 


Trouble of producing Witneſſes be 


Praveen. 


$ 2. And the Party is to be ſerved 
with the Decree for his Anſwer, and if 
he will not appear, to be excommu- 
f the Party is in Court, 


his Anſwer to be iflued out ; but the 
Party is to be produced, and {worn 
faithfully to anſwer. 


$ 3. If the Party is Infirm, or lives 
at a great Diſtance from the Court, a 
Commiſſion may be granted to Perſons 
Refiding near him, to ſwear and exa- 


mine him within ſuch a Day certain, 


without fixing a Place; and a Day is to 


be aſſigned for tranſmittin gthe Anſwer: 


$. 4. On 


General Pꝛoteedings. 


due; the Party not anſwering can on- 
ly become contumacious; and the * 
Certificate of the Decree for his per- 
ſonal Anſwer ſhall be continued on 
that Day; and if the Anſwer is not 
tranſmitted, and he will not give his 
| Anſwer, he ſhall be excommunicated. 
& F. If a Perſon priviledged is ſued, 
the Commiſhon is taken out at his and 
the Promovent's Coſts ; but if he ſues, 
it is taken out at his Coſt : The Party 
abſent being to anſwer, if he prays 
a Commiſſion to take his Anſwer, 
ſhould take it at his own Coſt : But if 
his Abſence is neceſſary, as through 
Sickneſs and Infirmity, it is in that 
Caſe held by ſome, that it ſhould be at 
the Coſt of the Adverſary: In matri- 
monial Cauſes the Party muſt appear 
perſonally, _ | 


ſwer, by the modern Practice he is to 
be admoniſhed to appear perſonally, 
and to give in his Anſwer the next 
Court Day; which ſhould be drawn 
by his Advocate, or Proctor, and ſign- 

1 — 404 
dee Sect. 13, 14. | 


CE CHAP. 
& 4. On which Day, or rather the VII. 
Day following, for that whole Day is 


$ 6. If the Part; be ſworn to an- Party Prin- 
cipal ſworn 
to Anſwer. 


40 
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CH AP. ed by them; and if he does not give 


VII. 


his Anſwer, his Contumacy is to be 


L=——— accuſed, he to be pronounced contu- 


Party pro- 
duced in a 
criminal 
Cauſe. 


macious, and in Penalty of his Contu- 


macy to be excommunicated. 


$ 7, But formerly he was to be 
admoniſhed to undergo Examination 
on the Poſitions of the Libel within a 


certain Time, or to appear the next | 


Court Day, and ſee himſelf excom- 
municated ; and he was to be examin- 
ed as any other Witneſs ; and this is 


ſtill in theDiſcretion, and at the Pleaſure 


of the Judge. 


& 8. If a Party is produced in any 
criminal Cauſe to anſwer, he ſhould 


_ proteſt that he means not to Anſwer 
any captious, or criminous Poſition ; 


or if he does, that ſuch Anſwer be 
deemed null and void: And this Pro- 
teſtation ſeems neceſſary, for the Party 


without it would recede from the Be- 
nefit of the Law in this Caſe. 


5 9. If the perſonal Anſwer of a 


College, or any other Corporation, or 


a Biſhop, or other priviledged Perſon is 
defired ; there ſhould be a Decree for 
the Parties principal to appear by their 

| 1 e 
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gyndic lawfully conſtituted, and ſuff.- C HAP. 


ciently inſtructed to anfwer ; and if VII. 


they will not appear by ſuch Syndic, — 


they are to be excommunicated. 


$ 10. There muſt be a ſpecial Proxy PT 


for the perſonal Anſwer of ſuch Col-c 
lege, or Corporation given tothe Syndic; 


and in this not only all the Poſitions to 


| be anſwered, but the diſtinct Anſwers 
to each Poſition are to be inſerted ; o- 
therwiſe the Anſwer is neither full nor 


_ ſufficient. 


& 11. The Proctor or Syndic ſo 


conſtituted ſhall exhibit this ſpecial 
Proxy, and ſwear in guinam of his 


2 and if the Anſwers are 
not authentick for the Want of an au- 
thentick Proxy; or if they are frivolous 


orporation 


and given with Deſign to delay, and 


put off Sentence; if this appears to the 
Judge, the Party is to be excommu- 
nicated notwithſtanding ſuch Anſwers. 


) 12. If the Party does not anſwer Anſwer fal. 5 
ful y: the Judge is wont to condemn ler. | 


him in Coſts, and to make him anſwer 
over again: If the Judge takes Time to 


deliberate whether the Anſwer be to be 


admitted; or the Party giving it to be 
e | | excom- 
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CH AP. excommunicated, as the Caſe is ; the 


"Wade" 


Certificate of the Decree for perſonal 


◻＋＋◻ Anſwer is to be continued; for if there 


is a Diſcontinuation, the Party cannot 
be excommunicated, but muſt be cited 


a new to the ſame Purpoſe. 


$ 13. Theſe are the Words of Ough- 
ton, aud ſeem to be not a little inintel- 
ligible; for there js no Re. ſon for 


continuing the Certificate, if the Ser- 


Continuing 


_ Certificates. 


vice was proved, or the Certificate re- 
turned. 5 


$ 14. The 6 of continuing a 
Certificate i is this; a Citation, or Mo- 
nition is returnable on a preciſe Day; 
perhaps it is executed, but not certified 
on that Day ; then the Proctor alledges 
on tie Day that ſuch Citation is to be 


returned, that he verily believes it is 


-xecuted, but that he has not received 
a Certificate and pr Py the Certificate, 
that is, the Oath Service may be 


continued to the next Court Day: So 


that continuing the Certificate is only 
taking a longer Day to prove Service. 


s 15. If the Party Principal confeſs 
any Thing in his Anſwer through Miſ- 
take * is falſe; as if he confeſſes 
that 
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that ſuch an one was lawful Farmer of CHAP. 


43 


the Tythes of ſuch a Rectory, when at VII. 
the Time he confeſſes that he was law 


ful Farmer, the Tythes really 
truly belonged to another Perſon: 


g 16, Or if he acknowledges 


and 


that 


he had at ſuch a Time ſo many Acres 
of Wheat; when in reality he had not 


ſo much; which was unknown to him 


at the Time of his Confeſſion : He 
muſt appear Perſonally, or give a ſpecial 
Proxy to that Purpoſe, to revoke his 


Miſtake. 


8 17. And if the Error appears from Revoking 


legal Proof, or the Confeſſion of the 


oppoſite Party, the Judge ſhall decree 


that it be revoked ; although it is 


held 


that the Revocation itſelf is ſufficient, 


$ 18. If the Anſwer be not full e- 


nough, the Proctor for the Adverſary 


ſhould alledge that it is not full, and 


ſhould pray that it be decreed, that the 

Party be citedto anſwer more fully ; or 

he may take Exceptions to it, and have 
them diſcuſſed as other Exceptions. 


Anſwers of the Party, and theP 


Errors in 
Anſwer. 


F 19. And if it appears from the To Anſwer 


oſiti- more fully, 


tions 
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CHAP. tions he was to anſwer, that the An- 
VII. ſwer was not full; the Judge ſhall 
Lr>nL decree that the Party be cited to an- 
{wer further ; or if he doubts about it, 
he may aſſign the next Court Day to 
hear his Will upon the Petition for a 
further Anſwer. . 


5 20. And on that Day he may (af- 
ter hearing Advocates on both Sides for 
Information) decree or reject the Peti- 
tion, and condemn either the Party not 
proving his Allegation, that the Anſwer 
is not full, in Coſts of Delay; or if he 
proves it, he may condemn the other Par- 
ty, not anſwering fully, in the Coſts 
made; and order him to anſwer more 
fully. 7 Wh 


§ 21. When the Order fora fuller 
Anſwer is made; the Party is to be cited 
to appear on ſuch a Day to anſwer 
more fully ſuch and ſuch Poſitions un- 
der Penalty of the Law and Contempt 
thereof ; andif hedoesnotappear on that 
Day, nor anſwer, he is to be excom- 


municated : But the Practice is now to 


take the Libel for confeſſed. 


8 22. Formerly a Day was appoint- 
ed, within which he was to be ordered 
to anſwer more fully, or to appear on 


ſuch 
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ſuch a Day certain (in caſe he ſhould CHAP, 
not have anſwered more fully) to ſee VII. 
himſelf excommunicated, 9”—« OO Om >. 


$ 23. If the Perſon cited appears, 
and ſhall alledge not ſufficient Gguſe for 
not anſwering ; he is not to be ſworn 
anew, but to be admoniſhed and com- 
pelled by Virtue of his former Oath, to 
anſwer more fully tite next Court Day, 
under the Penalty of being pronounced 
| as having confeſſed the Libel. 


& 24. Or when he appears when 
cited to anſwer more Lily, if this 
_ Clauſe be in the Citation, (to appear 
perſonally to anſwer more fully Ich ” 
and ſuch Articles by Virtue of the for- 
mer Oath taken by him on ſuch a Day) 
he may be adraoniſhed that very Day, 
to anſwer ſuch and ſuch Articles, un- 
der the Penalty of being declared as 
having confeſſed them: FC 


$ 25. And if he does not anſwer, The Libs 
he is to be pronounced contumacious: — oour 
and in Pain of his Contumacy, at the hs 
Motion of the adverſe Proctor, to be 
declared for having confeſſed ſuch and 
ſuch Articles. I 


$ 26. 


CH AP. 


General Pꝛotee dings. 
§ 26. If the Party refuſes to take 


. the Oath, to anſwer perſonally, he ſhall 


be excommunicated ; and not pro- 
nounced having confeſſed, unleſs he 
was firſt ſworn : 


27. And in plenary Cauſes if a 
Proctor refuſes to anfwer, and de- 
lays beyond a proper Time, he is to 
be excommunicated ; and you mult 
proceedagainſt him for his Anſwer up- 
on Oath, in the ſame manner as a- 
gainſt the Party Principal; and being 

ronounced as having confeſſed, the 
Adverſary ſhould accept that Pronoun- 
_ ciation, as, far as it makes for his Par- 


ty. 


CHAP. 
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PI % 1 


CHAP, VIII. 


0 F the Probatory Term, and the 


producing Witneſſes. 


Secz.r.JF from the Anſwer of the 
I Impugnant, thePromovent's 
Intention be not proved; or on the o- 


ther Hand, where any Matter or Allega- 


tion has been given in by him, if the 
Impugnant has not proved his Intenti- 
on from the Promovent's Anſwer to it; 
upon probatory Terms being aſſigned 
(which are three Court Days according 
to the Style of Courts, or more accord- 


ing to the Exigency of theCauſe) he is 


to produce Witneſles : 


a 


$ 2. And if before the Terms lapſe, Renouncing 
be thinks he has ſufficiently proved his Haarer 


Intention, he may renounce them, 'and 
pray not only Publication, but a Term 
to hear Sentence from the firſt Aſſigna- 


tion in ſummary Cauſes, and a Term 


to propound all things, and ſo on con- 
_ clude in plenary, 


$ 3 - 
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VIII. 8 3. But this cannot fn 4 if the 
— verſary has accepted the probatory 
Terms aſſigned, and proteſted either 
on the Day they were aſſigned, or be- 
fore the Proctor renounced them, that 
he will uſe them; and then the oppo- 
ſite Proctor can only pray Publication 
of Witneſſes examined on his Part. 


$ 4- And although the Kae 

accepting the Terms, ſhould propoſe 

and prove nothing during thoſe 1 | 
yet, he may afterwards propoſe, and 
1 | yore any Matter he pl es. 


q 5. But as he has hindered the o 

po e Party from proceeding in che 
auſe, by his accepting his Terms 

batory ; if he proves nothing on of 

Terms; he is juſtly to be — 

in Coſts of Delay. 


F 6. Witneſles muſt be as 

within the probatory Terms, although, 

if produced and ſworn, they may beex- 

amined after ; if a Term be given in 

Pain of Contumacy, it cannot be re- 

nounced to the Prejudice of thoſe who 
are contumaciouſly abſent. 


8 7. The 


Geſneral Proteedings. 
8 7. The probatory Term may be 


. " 


been in Priſon, or ſo dangerouſly fick 


the Term; but if theſe are denied by 
his Adverſary, he muſt prove them; 
which if he does, he ſhall obtain Coſts. 


ply to his Witneſſes to appear within 


made that ſuch Offer was made them, 
and that they refuſed, or delay to come ; 
upon praying it, he may haye a com- 
pulſory Citation againſt them. 


without an Oath ; and Care ſhould be 
taken that the probatory Term lapſe 
not before the Return of the Compul- 
fory ; and the Proctor ſhould pray that 
„ © - | the 


the Terms, and offer them their Via- 
tica and Expences; and upon Oath 
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renewed by the Judge upon proper Renewal of 
Reaſons; ſuch as if the Cauſe during probatory 
the Term, or moſt of it was under Com- Terms. 
promiſe; or if the Party principal had 


that he could not proſecute the Cauſe. 


§ 8, And there are other Impedi- _ 
ments that intitle him to a Renewal of 


8 9. The Par ty to whom probatory Compulſory | 
Terms have been aſſigned, ſhould ap- againit 


itneſſes. 


8 10. But it is held, that the bare 
Allegation of the Proctor is ſufficient 


Citation 711 


0 Modis. 
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CHAP. the probatory Term be continued un- 
VIII. til the Return of the Proceſs : 

Compulſory & 11. And if on that Day he ſhews, 


£ 


that all Diligence had been uſed to cite 
them, and that they lay hid, and could 
not be found; he may have a compul- 
ſory Citation Viis et Mods, againſt them; 
and the probatory Term is to be conti- 


nued to a competent Day. 


$ 12. And if they do not appear, 
they ſhall be proceeded againſt as other 


contumacious Perſons ; but if the Par- 


ty compelling, and by a Compulſory 


endeavouring to make them appear 


does not uſe all his Diligence in proſe- 
cuting the contumacious Witneſſes to 
the utmoſt ; Proceedings ſhould not 


| ſtop to the Prejudice of the oppoſite 


Party, but he ſhould pray to conclude 
in the Cauſe. | 


th 1 3. Nay, although he has ſed hi 


after Concluſion. 


utmoſt diligence, and has excommuni- 


cated, and perhaps impriſoned the 
Witneſſes ; yet that Suits be not infi- 
nite, the Judge may conclude in the 
| Cauſe; but the aforeſaid Witneſſes, if 


they appear, are to be admitted even 


$14 lf 
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Ee”. On 
. 14. If the Party producing Wit- VIII. 


neſſes does not ſettle with them fo 
their Expences; they may of themſelves, wines. 
or by their Proctor pray that (before es. 
they are ſworn) their Expences be de- 
creed them ; which the Ra ſhall tax 
according to their Condition, and Diſ- 
tance from the Court. 


$ 15. And they may pray a Moni- 
tion againſt him, if he be abſent, to 
pay the Expences; or if preſent, he 
may be perſonally admonithed to do 
ſo; and if he does not, he ſhall be 
' compelled by eccleſiaſtical Cenſures to 
pay them with Coſts. | 


$ 16. No Compulſory againſt Wit- 
neſſes, nor Commiſſion for their Exa- 
mination ſhould be decreed, after the 
probatory Terms expire. | | 


§ 17. If the Witneſſes appear, the Witneſſes 
Proctor ſhould produce them, and pray 3 
that they be admitted, and ſworn; the 
oppoſite Proctor ſhould propoſe any ob- 
jection he may have to their Admiſſion, 
before they be ſworn. . 


E 2 1 @& 
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VIII. $ 18. Or bs ſhould difſent at the 
=——Time of their being produced; and 
| ſhould proteſt that he will except a- 
gainſt their Depoſitions and Perſons, 
as far as they make againſt the Inten- 
tion of his Party ; ; and they are to be 

ſworn. | 


Interrogato- F 19. Then the 4 ſhould 

ries aginſ diſſent and pray a Term to be aſſigned 
him to adminiſter Interrogatories againſt 
them; and in theſe he ſhould inſert 
that they aſſign their Cauſe of Know- 
ledge, and otherwiſe proteſt againſt 
the Nullity of their Examination; and 
this is neceſſary, for in ſome Caſes their 
RPE are good without 1 it. 


$ 20. And the Judge ſhall aſſign 
him a Day for forming his Interrogato- 
ries; or upon a proper Affidavit, more 
or leſs, according to the Exigency of 
the Matter. 


$ 21. Then he ſhall deliver his tn 
terrogatories in Writing to the Regiſter 
before the examination of the Witneſſ- 
es; and he ſhould be careful and ex- 
act in e his e 
or 
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his Party. | 
$ 22-16 the Perſons produced be 


Time they are produced, that he ac- 
cepts and approves of their Perſons as 


gainſt his Intentions. 


when he thinks they can make for him 
in their Depoſitions. 1 


that can make againſt him; for he can- 
not impugn or renounce their Teſtimo- 


the Promovent; for by this he would 
could not after except againſt them. 
ſwear that he came to the Knowledge 
of ſome Witneſſes neceſſary to his 


Cauſe ſince Publication; if they are 
| E 3 preſent 


S 24. A Perſon producing Witneſ- 
ſes ſhould take Care to produce none 


53 
for otherwiſe they may make againſt CH AP. 


VIII. 


Perſons of Credit, he may fay at the 


far as they make for his Party; but 
that he proteſts againſt their Sayings 
and Depoſitions as far as they make a- 


Fs 23. And this he ſhould do only, 


ny; and the Impugnant ſhould not 
produce Witneſſes, before produced by 


ſo approve of their Perſons, that he 


$ 25. If the principal Party ſhall witneſſes 
produced af - 
ter Publica- 
tion. 


54 


CH AP. preſent (unleſs the nature of the Cauſe 
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VIII. forbids it) they are to be admitted up- 
——— on that Oath. 


& 26. Or if they refuſe to come, 


he may have Compulſories againſt 


- them, unleſs the Adverſary'ſhew that 


he had Knowledge of them beforePub- 
lication ; or a probable Cauſe of Know- 
ledge; ſuch as if in a Cauſe of Deta- 


mation, his firſt Witneſſes ſhould ſwear 


that the Words were ſpoken before 


Himſelf, and thoſe Witneſſes he wants 
now to produce; and in that Caſe he 
muſt particularly ſwear, that he forgot 
that they were preſent, or that he did 


not ſee them. 


S 27. If any of the Witneſſes pro- 
duced had their Teſtimony: invalidated 
from the Exceptions of the Adverſary, 


as Men of bad Fame ; of which it does 
not appear, that the Party principal had 
any Knowledge; then other Witneſſes 


may be produced by Way of Corrobora- 


tion; becauſe every Man is preſumed 
to be honeſt, until the contrary be 


proved, 


CHAP. 


_ r „ 1 r Sa. ti. 
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Of ;he Examination of Witneſſes, 
and Commiſſions for their Ex- 
amination. Tos 


SOC: 77 HEN Witneſſes are 
produced and ſworn; 
to prevent any Combination between 
them, or their conſpiring to ſwear the 
ſame Thing, and to hinder any Dread 
they may conceive of the Party princi- 
pal (if preſent) they are to be exami- 
ned privately, and ſeparately by the 
» . IR 


$. 2. When they are ſworn, they Rramining 

are to be admoniſhed to attend the Re- Witneſſes. 
giſter, in order to be examined by him, 

at a fixed time; and at that time the 

Regiſter ſhall examine them upon their 

former Oath, and he ſhall take down 

—_ Depoſitions diſtinctly to each Ar- 

ticle. 1 | 


IEEE + 
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8 $ 3. If they have made any Miſtake 
in their Depoſitions, they may correct 
— ſuch Miſtake at the time they are exa- 
| mined by the Regiſter ; or afterwards 
when they come to repeat their Depo- 
ſitions before the Judge: and they ſhall 
ſign them that they be not corrupted. 


§. 4. And after, ſuch Depoſitions 
m_ muſt be Repeated before the Judge, 
where they ſhall be read and acknow- 
edged by them; inAtteſtation of which 
the Judge ſhall ſign them; and with- 
out this Repetition, and Recognition, 
the Examination is void. | 


5. The Proctor ſhould take Care | 
that the Poſitions tq be proved be con- 
ciſe and clear; not doubtful and pro- 

lix. oo” 


8 6. If any of the Witneſſes be old 
or infirm, or if they live at a great 
Diſtance from the Court; a Commiſ- 
ſion for their Examination may be 

_ prayed within the probatory Term, 

and that Term continued. 
S 7. Or if they live in the Neigh- 
bourhood, and are fick, or impriſoned, 
. upon 
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upon Petition of the Proctor the Judge C H AP. 


is wont to decree that they go, and IX. 


examine them. 


8 8. And the adverſe Proctor being 
admoniſhed to be preſent at the Place 
where they are to be ſworn, (if he 


thinks it concerns him) and his Fee 


being firſt paid him; the Judge at the 
time fixed, or his Surrogate ſhall go to 
the Place; and the Proctor producing 
them, ſhall in the Preſence of the ad- 
verſe Proctor, or in Pain of his Con- 
tumacy (he being thrice called and pro- 


nounced contumacious) produce and 


ſwear them; and they ſhall be examin- 
ed as above. 5 pn 


«<3 


85 9. If the Witneſſes live in another Commiſfon 
Dioceſe, upon the allegation of thewith Requi- 
Proctor that they do ſo; the Judge may ſition. 


ſend a Commiſſion with a Requiſition 
to the Biſhop, Vicar General or Offici- 
al of that Dioceſe to examine them ; 


the adverſe Proctor at the Time the 


Commiſſion is prayed being admoniſh- 
cd to attend. 


S 10. The Proctor wanting theCommilion 
Commiſſion ſhall pray that it be de- to examine 
creed for ſuch and ſuch Perſons (two weſſes. 


to 
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CHAP. to be named on his Side, and two on 


the adverſe Side by the modern Prac- 


— tice) jointly and ſeverally, to fit in ſuch 


and ſuch a place; with a power of pro- 
roguing and adjourning; having aſſum- 
ed ſome Notary Publick indifferent to 
the Parties for their Actuary. 


$ 11. And ſhould pray that a Term 
be aſſigned the Commiſſioners to tranſ- 
mit the Commiſſion with the Proceed- 
ings thereon; and that the probatory 
Term be continued, and the adverſe 
Proctor admoniſhed to attend then and 
there ; which the Judge ſhall decree. 


$ 12. The adverſe Proctor ſhould 
diſſent to all this, and proteſt to except 
againſt the Perſons and Sayings of the 


Witneſſes as far as they make againſt 


his Party ; and pray that they be exa- 
mined upon the Interrogatories to be 
miniſtered by him, and annexed to the 
Commiſſion ; and that they give their 
true Cauſe of Knowledge 1 in each Poſi- 


tion. 


13. And if he has no Mind to Fa 
ee at expediting this Commiſſion; 
e may give his Interrogatories to the 
Regiſter of the Judge granting the 


Commiſſion; 
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Commiſſion; who ſhall annex them to CH AP. 
it, and ſeal them up in ſuch a manner, IX. 
that they be not inſpected into by any 


One. N 


§ 14. If he is preſent, he may ſub- 
duct them, and adminiſter others; and 

the Proteſtation of the Proctor to except 

as above is highly neceſſary; for if nei- 
ther he, nor the Party principal is pre- 
ſent at the Time the Witneſſes are pro- 
duced, ſo that they are produced in 
pain of their Contumacy in their Ab- 

| ſence; unleſs this proteſtation was 
made, they could. not afterwards ex- 
cept againſt thoſe Witneſſes : but it is 
held by others that Exceptians are ever 
allowed. =» . 


§ 15 The original Proctor may subſtitution 
ſubſtitute one or more Notaries or Li- from origi- 
terates to act for him, and he ſhould val Proëtor. 
give them a proper Proxy authentically 
ſealed; wherein ſhould be declared 
that he will ratify and confirm all and 
every Thing done by ſuch Subſtitutes 
for him: | 


$ 16. And the Promovent's Proctor 
ſhould be very careful that ſuch Sub- 


ſtitution be ſufficient and authentick; 
for 


AM 
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CHAP. for if it be not, every Thing done in 
IX. preſence of ſuch dae is null and 
— "al + 


17. And the Coma is to be 
preſented to the Commiſſioners, who 
ſhall accept it, and having firſt appoint- 
ed their Actuary (ſome Notary Publick 
to be choſen by themſelves) ſhall order 
Him to read it ; and the Commiſſioners 
ſhould decree that they proceed ac- 
cording to the Tenor of it, after he has 
read it: 


$ 18. If the Court granting the 
Commiſſion ſhall appoint it's own Re- 


giſter to be Actuary; he ſhall read the 
Commiſſion and act as Actuary. 


19. If the Original Proctor be 


pins all Things are to be done in 


is Name, as before the Judge ; but if 
there is a Subſtitute, he Mould firſt of 
all exhibit his Subſtitution,. and make 
himſelf a Party, for his Subſtituent : "I 


$ 20. But the Party principal ap- 
pearing, and acting in his own Name, 
ſhould proteſt that he does ſo, without 
revoking the Original Proctor Oe” | 
tuted 10 him. 
§ 21. If 
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1 CHAP. 
8 21. If the adverſe Proctor appears IX. 
not, nor any Subſtitute for him, hi 
Contumacy in not appearing (after ge 
had been admoniſhed to attend the 
Commiſſion) is to be accuſed ; and he 
being thrice called; the Promovent or 
his Party ſhould produce their Wit- 
neſſes in Pain of his Contumacy, upen 
the Libel ; or Allegation which is to be 
annexed to the Commiſſion, and pray 
that they be admitted and ſworn : 
$ 22. And the Commiſſioners ſhall 3 | 
pronounce him contumacious, and in Witneſſes, * 
Pain of ſuch Contumacy admit and and ſwear- 
| ſwear them, in the ſame Manner as ing them. 
when produced before the Judge; the 
Impugnant's Proctor's Name is to be 
mentioned in the Commiſſion, that the 
Commiſſioners may have him called by 
Name: "2 


$ 22. And the Witneſſes produced 
and ſwori. are to be examined ſecretly 
and ſepare ely, as before mentioned; 
if any Wieneſſæs refuſe to come upon 
Allegation thereof made by the Proc- 
tor; and his praying that it be decreed © 
that they be compelled to come: 
| § 24, 
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XI. 8 24. The adverſe Proctor being 
ee firſt called, and his Contumacy accuſed, 
Compui®- Compulſories ſhall be decreed by the 
Commiſi- Commiſſioners againſt them in Pain of 
ones. ſuch Contumacy; which they can do, 


| becauſe they repreſent the Judge: 


$ 25. But the uſual Practice is, that 

at the Time the Commiſſion is taken 
out (unleſs in Caſes of Requiſition) 
Compulſories be decreed againſt fuch 

Witneſſes ; which are to iſſue under the 
Seal of the Judge ordering them to ap- 
pear before the Commiſſioners at a cer- 
tain Time and Place mentioned in the 
Commiſſion: =—& 


5 26. And leſt the Days aſſigned in 
the Commiſſion lapſe before the Service 
and Return of the Compulſories; the 
Promovent's Proctor ſhould (having 
_ firſt accuſed the Contumacy of the ad- 
verſe Proctor, and he being pronounc- 
ed contumacious) pray that in Pain of 
ſuch Contumacy, the Day and Place 
ſor further expediting the Commiſſion 
be continued, and prorogued to ſuch a 

Day and Place; which ſhall be done. 


; § 27, And 


2 . * 


General Pꝛoteedin gs. 


§ 27. And it is in general to be ob- 


CHAP. 


ſerved, that nothing be done, or prayed === 


by the Proctor at whoſe Inſtance the 
Commiſſion was taken out, nor decreed 
by the Commiſſioners; but in Pain of 
the Contumacy of the adverſe Proctor, 


he being firſt thrice called, his Contu- 


macy accuſed, and he pronounced con- 
tumacious. 8 


8 28. If the adverſe Proctor appears, 
or his Subſtitute for him; all Things 
are to be done as above, he diſſenting. 


29. When all the Witnefles are Cloſing and 


examined; the Proctor, at whoſe In- 
ſtance the Commiſſion iſſued, ſhall 
pray that they cloſe the Commiſſion 
and that it be returned; which ſhall be 
dee, e 3 


30. The Notary taken to expedite 
the Commiſſion ſhall form a Certificate, 
or publick Inſtrument in the Name of 
the Commiſſioners, and ſhall direct it 
to the Judge granting the Commiſſion: 


$ 31. And in this not only the Say- 


returning the 


ings of the Witneſſes, and all the Acts 


done by Virtue of the Commiſſion 
185 muſt 
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CH AP. muſt be inſcribed ; but alſo the com- 
IX. miſſional Letters, the Interrogatories 
- = adminiſtered by the Adverſary, the 
Subſtitutions exhibited (if any) muſt 
be annexed; and this Inſtrument muſt 
be ſubſcribed with the Notary's Name, 
and ſealed with his Seal of Office: 


$ 32. And it is neceſſary, to pods a- 
ny Corruption, that each Leaf of · the 
Depoſitions of the Witneſſes be ſub- 
ſcribed not only by the Witneſſes them- 

_ ſelves, but by the Commiſſioners ; and 
this Inſtrument ſhould be authentically 

ſealed in ſuch a Manner, that it be not 
inſpected into, nor read, nor in any 
Degree corrupted. 


$ 33. But it is the uſual Practice 
and more neceſſary; that the Original 
Proceedings, and Original Depoſitions 
be ſent in Form of apublick Inſtrument; 
which being done, the Proctor who 
obtained the Commiſſion (if the No- 
tary aſſumed will not attend) ſhall 
take Care that another Notary on the 
Part of the Commiſſioners, and their 
Actuary, exhibit the Proceedings on 
the Examination of the Witneſſes: 


; 170 
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8 34. And the Proctors on either 
Side ſhall then ſay that they exhibit 
theſe Proceedings as far as they make 


for their Party; and the Proctor, at 


65 
CHAP. 
| > 
— 


Proceedings 
exhibited. 


whoſe Inſtance the Commiſſion was, 
may pray Publication of the Depoſiti- 


ons of thoſe Witneſſes on that Day; or 

may poſtpone it, until compelled by 

the, Adverſary to have Publication. 

85 35. If the Proctor obtaining the 
Commiſſion ſhall alledge proper Rea- 


Renewal of 
Commiſſion. 


ſons (which are many) why the Com- 


miſſioners could not accept, or could 


not cloſe the Commiſſion within the 


Time aſſigned; it may be renewed, 
and the probatory Term continued : 


36. But if the Reaſons alledged 


be diſproved by. the adverſe Party, it 


ſhall not be renewed ; but if he fails in 
his Objections, he ſhall be condemned 
in Coſts, 1 | 


6% 


Publication. | 
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CHAP. X. 


Of Publication, and Exception 
againſt Witneſſes 


Srer. 1. IF the Proctor thinks he 


1 has ſufficiently proved 


his Intentions, and will produce no 
more Witneſſes, he ſhall pray for Pub- 
lication; and that Copies of the De 


before the probatory Term lapſes, if 


fitions of the Witneſſes be decreed to 
the Parties : The Judge ſhall publiſh 
and decree Copies accordingly. 


$ 2. And he may pray Publication 


his Adverſary has not accepted the 
Term, as before mentioned * or after 
it does lapſe, whether he has accepted 
it or not. | 


$ 3. The Impugnant (if he has any 
contrary Matter to propoſe) ſhall diſ- 
ſent to Publication, and proteſt con- 
cerning his not enquiring into the Say- 
ings of the Witneſſes, that is, that he 


* See Ch. viii. SeQ. 1, 2. 
did 
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of their Depolingns:- 


38 
did not enquire into, and knows nothing HAP. 


X. 


( at => A 


' Contrary 


i*$ 4. And if he does bot difſent, up- Natter to be 


on the Objection of his Adverfary that propoſed. 


he did not diſſent; he cannot propoſe 


it afterwards; becauſe it is preſumed 
that he learned the Words of his Ad- 


verſary's Witneſſes, and what they 


laid; and upon that Account to have - 
loſt the Benefit we a ET De- : 


| tence. 


4 5. But ahhough he diſſents as a- 


bove, yet the contrary Matter is not to 
be admitted, if the Adverſary ſhews 
that he learned and found out the De- 
poſitions of his Witneſſes: And he 
may have the Oath of the Party prin- 
cipal upon that, as alſo of the Proctor; 


not only at the Time he prays that the 


contrary Matter be admitted ; but after- 
wards, at the 'Time he produces Wit- 
nefles to prove that Matter. 


C 6. If after Publication it appears 


that any of the Interrogatories admini- 


ſtered by the Adverſary are not fully 
anſwered; or ſome of them not an- 
ſwered at all; upon the Witneſſes de- 
nying that they thould anſwer them: 


E $ 7. The 


General Proceedings: 


J 7. The Proctor alledging the Mat 


ce, - praying-the Judge, and it appear- 


Interrogato- - 
ries to be an- 
ſwered. 


ing to him, that ſuch Interrogatories 
axe. not anſwered ; may have them 


cCited to anſwer over again: The op- 


poſite Proctor ſhould diſſent, that he 
may have it in his Power to appeal, if 
the Matter be not to be anſwered. 


$ 8. Exceptions. againſt: Witneſſes 


are either General, or Particular; Ge- 


neral when you mention. or ſpecify no 
particular Crime; Particular, when 
you charge them with ſome. ſpecial 


Matter to invalidate their Teſtimony : 


Exceptions 
againſt Wit- 
neſſes. 


F 9. Although no Exceptions be 
given in againſt Witneſſes; yet if it 
appears from the Proceedings that they 


are incompetent, they prove neibing 


| $ 10. The Impugnant (if he has no 
particular Inſtructions) ſhall except a- 
gainſt the Witneſſes in general; that 
they arc ſingle, repugnant to each 0- 
ther, infamous or criminous, Friends 
or Relations to the Party producing 
them, &c. which Allegation of his he 
ſhould pray to be admitted ; which the 
Judge ſhall admit as far as by Law ; the 
adverſe Proctor diſſenting, and proteſt- 


ing againſt the N ullity of it. 
S- 11. Par- 


4 | . 3 | -- 


| Genoral Proceedings. 8 > | 
F 11. rde Exceptions are S793 E 
en in in writing, containing the particu- 2 = 
lar Crime or Reaſon why ſuch a Wit- 8 | 
neſs is not competent; you may have L 1 
the principal Partys Anſwer upon theſe, 
a Term to prove them, and all T og | 


as in enen a Libel. 


$ 12. Crimcs cuenta vy Wit⸗ 
neſſes ſince their Examination invali- 
date not their Depoſitions given before. 
An Exception that a Witneſs com- 
mitted Felony, or is ſuſpected of it, is 
not to be admitted; becauſe the Fools. 
ſiaſtical Court cannot determine, nor 
takeCognizance of Felony ; but an Ex- 
cep he de he was convicted of Felo- 
Kos. is admitted. 9 N 


§ 13. Brety Propoſer of eee EF: 
is obliged (at the Petition of his Adver- x bee. 
ſary) to ſwear that he does not propoſe 
them to give Delay; or elſe 0 take che 
Oath de COATS. | 


5 14. The promovent Proctor ad 
Advocate are obliged at any Time of the 
Suit to take thisOath (if required) upon 

8 Pain 
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7 fo) 
CH A P. Pain that the Cauſe be diſmiſſed with 
: Coſts *. „ 14 
ts; 1281 rte 5 3 
The Promovent i in Excepti« 
ons Impugnant, and the ee 

: becomes Promovent. ebene 
ö EY 1 £41. ST 9 


$ 1 5. The 'Drogiyent. may pro- 
poſe his corroboratory Matter to ſup- 
ort either the Perſons, or Sayings of 
is Witneſſes within the Term aſſign- 
ed the Impugnant to prove his Excep- 

a tions; or after that Term lapſes, if he 
diſſents to the Publication of theſe Wit- 
neſſes produced on the Exceptions, and 
proteſts that he has not enquired into 
what they rat 


G 


Reprohatory wy 16. Or hs may except * Pu 

Witneſſes lication againſt the Perſons of the Im- 

O'S pugnant's reprobatory Witneſſes, or 
againſt their Sayings, provided that he 
alledges, that they were ſubordined | 
and corrupted to ſwear ſuch and ſuch | 


—— 6 — — AA U— [. —— — 


Things which he muſt mention; and MI , 
= if he be required, he muſt ſwear that 
he believes, he can prove ſuch Suborns- iq 


| tion. 


* Sce Can. 80 Car. . | | 
8 17. But 


——ͤ— ———— — 
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BP = CAP. 
§ 17. But if in the Impugnant's Ex- X. 
ceptions it be alledged that ſuch a Wit 
neſs committed Adultery with ſuch a „ 
Woman; without ſpecifying the parti- 
cular Time and Place; and the Witneſ- 
ſes to prove this, ſwears that the Adul- 
try was committed at ſuch a pai ticular 
Time, and in ſuch a particular place. 


o 
F 18. Here the Party Promovent af- 
ter Publication may alledge Matter di- 
rectly contrary to this; without alledg- 
ing that the Witneſſes was corrupted ; 
and object Perjury to him. . 
Becauſe before Publication on ac- 

count of the too great Generality of the 
Allegation, he could not foreſec how to 

purge, and clear his Witneſs from the 

Crime objected againſt him. 


$ 19. Witneſſes cannot be produced 
againſt thoſe Witneſſes brought to prove 
Exceptions againſt the reprobatory Wit- 
neſſes of the firſt probatory Witneſſes, 
according to that Rule, n Teſter Tejles, 
et in hos, fed non datur ultra. | 


F 4 § 20. Proctors 


72 

CH AP. 
= 

— 


Proctors 


cautious in 


W 
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§ 20. Proctors ſhould be cautious in 
giving in Exceptions containing Crimes 
againſt Witneſſes, for notwithſtanding 
any Proteſtation they make, an Action 
will lie againſt them onDefault of prov- 


ing ſuch Crimes. 


21. Therefore the Party Princi- 
pal ſhould give in ſuch Exceptions; 
who ſhould be oblig d to ſwear that he 


does not do it with a malicious Mind, 


or to give Delay. 


It was formerly practiſed to give a 
ſpecial Proxy to ſome poor low Vaga- 
bond to propoſe ſuch Exceptions againſt 
reputable Witneſſes; againſt whom it 
would not be worth while to com- 
mence a Suit; but this Practice is now 


_ exploded, nor ſhould it ever be permit- 


ted 2 a Judge. 


CHAP. 
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CHAP. XI. 


Of Exbibiting Inſtruments, or 
8 Writings. 
$xcr. 1. INſtruments are either Pub- Lſtruments: 
- | lick or Private; Publick, 
When drawn by a Notary Publick un- 
der ſome authentick Seal; and ſuch as 
are formed at the Acts in Court; Pri- 
vate, ſuch as ariſe from private Con- 
tracts: 4 8 


S 2. If an Inſtrument is mentioned 
in the Libel, it ſhould properly be ex- 
hibited before Conteſtation; that the 
Impugnant may deliberate whether 
he will allow or conteſt it: 
Inſtruments may be exhibited. 
even . Concluſion in A Cauſe, un- ma — 4 
leſs the Judge appoints a Day for pro- cluſon. 
pounding all Things that are Matters 
of Fact; but Inſtruments newly found 
may be produced even after Concluſion. 


8 4. The Proctor ſhall ſay, I exhibit Proftor exhi- 
ſuch an Inſtrument, or Writing, be- biting Inſtra- 
| | O? ments. 
ginning 


14 
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CH AP. ginning in ſuch and ſuch Words; and 


XI. 


ending in ſuch and ſuch Words (here 


- the Beginning and End of the Writing 


is to be repeated) to aid and ſtrengthen 


the Proof of the Matters contained in 


ſuch a Libel ; or ſuch an Allegation 
iven in before by me in this Cauſe; 


and Ialledge that this Exhibit was, and 


is ſubſcribed, or ſealed by the Hand, 
or Seal of the Perſons named in it; 
and delivered as their At : And I al- 
ledge that the Contents are true ; and 
that all Things were had and done as 
contained in it; and this Allegation I 


propound jointly and ſeverally, and pray 


Anſwer to 
Exhibits. 


that it be admitted, and that Juſtice be 
adminiſtered to me and my Party; 
which the Judge ſhall admit as far as 
by Law: | | 


§ 5. And then the Proctor may 


ſwear, that he believes the Contents of 


that Writing to be true; and pray that 


the adverſe Proctor be ſworn to anſwer 


faithfully concerning it, either that ve- 
ry Day; or the Court Day after at the 
Diſcretion of the Judge 


$ 6. Or he may pray the Anſwer of 
the Party principal as he thinks it may 


make moſt for him: 


But 


4 * * 
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- But where the Inſtruments are pub- C HAP. 

lick under authentick Seals; the Proc- XI. 
tor's Anſwer ſeems to be of moſt ſer- www 


vice ; becauſe they are better us 
with ſuch Matters : | 


And to obtain theſe Anſwers you 
proceed as in obtaining petlonal An- 
ſwers as before \. 


; 8 7. Either Party having ald e 
or Books to produce may exhibit them bid. 
as other Writings and alledge — 


they were faßhlully kept by juch a Per- 

ſon; either prbugk Officer, or — 

lick Perſon; and tnat full Credit was, 

and ſhould be given to them as well in 
Court, as out of Court: 


— 


8 8. But if So are ſo heros and 
prolix, that they cannot be regiſtered 
without great Expence ; the Proctor ; 
may have a true Copy of that Part of 
them written out, which makes for l 
Intention: 


\ 9. And upon his ne 1 
may add that he exhibits eſpec ally 

| ſuch a Clauſe; or ſuch Words in ſuch 
a Page 


dee Chap. vii. 


76 
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CH AP. a Page of the Book; together with 2 


XI. 


true Copy of them; and prays that a 


— Compariſon be nia: between ſuch 


Exhibiting 
againſt Ex- 
lubits, or ac- 


Copy of ſuch Words, and _ Words 
in the Original ': 


F 10. And that (ſuch Compariſon 
being made, and regiſtered) the Ori- 
ginal be re-delivered, and that as much 
Faith and Credit be given to the Copy 
ſo compared, and regiſtered, as to the 


Original: Which the Judge ſhall decree. 


And the Party ſhall leave ſuch Ori- 
ginal with the Regiſter ; until the ad- 


verſe Party give their Anſwer ; that it 


may be inſpected into, 1 conſidered 
by them. 


§ 11. The Regiſter ſhall 'E paid 
only for regiſtering that Clauſe ; and 
no Exhibits mentioned in the Acts are 
to be re- delivered to the Party exhibit- | 
ing them; unleſs they be firſt regiſter- 
ed ad perpetuam Rei Memoriam: nor e- 
ven then: without the Decree of the 


Judge. 


032; The Adverſary may except a- 
gainſt Exhibits, as againſt Witnefles ; 


ceptingthem. but he ſhould rather accept them a8 far 
as 
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„ From and diſſent CH AP. 


. to them in every other Reſpect: 


tage to him, and if they prove ſo, the 
Adverſary may fubduct them; unleis 


they are accepted: The Anſwers of 
Proctors to Allegations on Exhibits are 
generally in Writing. ; 


$ 14. If there are any Inſtruments 
or Writings neceſſary to the Cauſe in 
the Regiſtry or publick Archives of any 
Eccleſiaſtical Judge; the Cauſe depend- 
ing in a ſuperior Coma! | 


$ 15. The Proctor alledging the Commiſſion | 
| Matter, may pray that a Commiſsion oo 1 ns 

for a Scrutiny be granted to ſuch and 
ſuch Perſons, jointly and ſeverally, to 


examine the Regiſtry; and Archives 
of ſuch a Biſhop, or Archdeacon, . for 


ſuch and ſuch Inftruments, Records 


and Writings : 
F 16. And the oppoſite Proctor i 


to be admoniſhed to attend ſuch Scru- 


ting if he thinks it concerns him ; and. 
a Monition to be decreed againſt ſuch 
Biſhop, or others having ſuch Inſtru- 
ments, to exhibit them before the ſaid 

Commiſſioners 


/ 


ny. 


$ 13. For they may be of Advan- 


. 
. ˙¹ mA ˙¹ w ˙¹ V OE. coo OD con. 
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CHAP. Commiſſioners on a Day certain; and 
XI. ina Place to be aſſigned ; all which 


ee Judge ſhall decree. 


17. And the Plate'to be affigned 
In the Commiſſion ſhould be the Re- 
giſtry Office; or the Place where the 
Writings are; and the Commiſsion 
ſhould direct the Commiſsioners (if 
they find any Writings neceſſary to the 
: Cauſe) to have Copies of them drawn, 
and to fee that they be e, e. care- 
fully with * eee | 


$ 18. They are to 5 here as 
upon Commiſsions for examining Wit- 
neſſes; and every Thing is to be done 
(if the oppolite Proctor appears not: 
nor any Subſtitute for him) in a Pain of 
his Contumacy : 


$ 19. And it the Biſhop; or his 
Regiſter does not appear (although ad- 
moniſhed) to exhibit the Records ; it 
is doubted whether the Commiſsioners 
can excommunicate them, unleſs they 
have ſuch a Power granted to them and 
ſpccifyed in their Commiſsion: 


& 20. But 
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1 CHAP. 
$ 20, But upon an authentick Cer- Xl. 
tificate from the Commiſsioners of the mn 
_ Biſhop's and Regiſter's not appranny 
in Conformity to the Monition ; the 
Judge who granted the Commiſion 
may proceed d eib them in a Cauſe of 
| Contempt, I 


CHAP. 


* 
» 
. 
” c 
— Sz 
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CHAP. XII. 


| of dal, and Cote of Proce 


Oath of 


Calumny. 


retarded. 


SECT. 1. HERE are many Oaths 

reſpecting different 
Matters to be taken before, and that 
are to be adminiſtered by an Eccleſiaſ- 


tical Judge : 


And firſt, the Oath of Calumny is 


to be taken (if required) by the Pay 


Agent, his Proctor, and Advocate in 


any Time of the Suit; and if they re- 


fuſe to take it; the Cauſe, by a Canon 
in Force in this Kingdom, is to be diſ- z 


miſſed with Coſts *. 


$ 2. And the Oath conſiſts of theſe 


| Particulars : Firſt, that he believes he 


ſupports a good Cauſe ; ſecondly, that 


when aſked, he will not deny what he 


believes to be true; thirdly, . that he 
will not knowingly make Uſe of a falſc 


Proof ; fourthly, that he will not ſeek 


Delay 


Can. 80. Car » I, 
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Delay through Fraud to protract the C H AP. 
Suit; and fifthly, that he hath given XII. 
or promiſed nothing; and will give or 
promiſe nothing for obtaining Victorj; 
but to thoſe the Laws and Canons per- 
mit. e „ | 


but once in the Cauſe ; but the Oath of __ 
Malice (that is, ſwearing when any 
Thing is done, or as rar that it 1s 
not done or propounded with a malici- 
ous Defign to cauſe Delay) may be 
adminiſtered at any Time as often as 
the Judgethinks proper ; notwithſtand- 
ing the former Oath was taken. 


$ 3. And this Oath is to be taken Oath of Ma- 


8 4. Upon the principal Party's ap-$u PEN | 
pearing, and alledging that he has prov- Outh. 


ed his Intention half fully; or more than 
half fully ; and praying that the ſup- 
pletory Oath be adminiſtered to him: 
§ F. If the adverſe Party denies the 
Allegation, the Judge may aſſign a 
Day to hear his Will; and to be in- 
formed; on which Day if the Allega- 
tion appears true, the Judge ſhall ad- 
miniſter the Oath in Caſes which the 
Law admits. 5 
. $ 6. Then 
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| C HAP. 
— 9 6. Then the Party ſhall 1 
from his own certain Knowledge to 
the Truth of the Fact: 
To ber. And this Oath is to be required be- 
8 be · fore Concluſion in the Cauſe ; ; although 
ture, the Judge may defer adminiſtring i it un- 
til after Concluſion. 


§ 7. But if it is not required before 
Concluſion; it cannot be adminiſtered 
at all: 
The adverſe Party may prevent its 
being adminiſtered by proving the Par- 
ty prying it of no en and in- 
famous: 


88. The Proof muſt be Half full be- 
70nd Contradiction, and not weaken- 
ed by oppoſite Proof; ſach as of a ſin- 
gle Witneſs beyond Exception, before 
- this Oath be adminiſtered :* 
It ſhould be given in the Preſence of. 
the oppoſite Party, or at leaſt he ſhould 
be cited to attend; and not in arduous 
and criminal Cauſes. 
®* See Maran. Spec. Aur. p. 418, 
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8 9. If either Party propoſes any C H AP. 
indica Matter to ſupport or defend XII. 
his Cauſe; as Allegations or Excepti- 
ons: And then fails in the Confirmat r 
on, and Juſtification of it, if it be Mat- 
ter of Law; or the Proof of it, if it 
be Matter of F az: 


8 10. In ſuch Caſe the adverſe Party Coſts of 

may pray that he be condemned in Proceſs re- 

Coſts of Proceſs retarded : W 
Then giving a Schedule of Coſts | 

made "#7 expended on that Occaſion, 

and ſwearing 155 that ſuch Coſts were 

neceſſarily expended, or to be expend- 

ed by him; the Judge ſhall tax the 

Bill, and decree a Monition againſt the 

Party to pay ſuch Coſts within ſuch a | 

Time: = 
Or he may Game proper Reaſons re- 

ſerve the Taxation to the End of the 

Suit. 
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CHAP. XIII. 


* the Terms to propound all 
Thinge in Plenary, and to hear 
Sentence from the firſt Aſſg- 


nation in Summary Caules, 


SecT. 1. JF the Impugnant ſeeks 
| Delays and propoſes his 
Exceptions at one Time, and his Mat- 
ter of Defence at another: 


Competent The Proctor for the Promovent as 
daran pro- ſoon as the Impugnant ſhall give one 
Things. Matter, and afterwards (the probatory 
Term lapſed, or even depending) ſhall 
give another ; ſhall alledge that he does 
ſo to give Delay, and to protract the 
Suit; and pray that a competent Term 
be aſſiꝓned him to propound all Things, 
which the Judge is wont to aſſign him. 


| $ 2. And if on that Day he does not 
make his whole Defence; he cannot 
afterwards propound any Thing, and 


Pray a probatory Term - thereon ; at 


leaſt ſo as to produce Witneſſes ; unleſs 
ſome 


A bas ep hs we 
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ſome new Matter intervenes from the C H AP. 
Exceptions of his Adverſary; or ſome- XIII. 
thing neceſſary to his Defence came 
lately to his Knowledge; or unleſs the 
Cauſe was under Compromiſe moſt of 


| 


that Term : 


F 3. And the ſame holds with re- 
ſpe& to the Promovent : but in matri- 
monial Cauſes this cannot be done; be- 
cauſe they are privileged, and favour- 
able Cauſes; . N 

And by the modern Practice there 
may be a Term aſſigned to prove al! 
Things by ſuch a Day certain. , 


§ 4. After the Witneſſes are exa- 

| mined, and Publication of their Depo- A Term to 
ſitions made, the Party Promovent may hear Sen- 
pray, in ſummary Cauſes, a Term to hear —_ "AC 
Sentence from the firſt Aſſignation; ſignation. 
and in Plenary, a Term to propound e 


all Things, for which laſt Term the Things. 
judge ſhall aſſign next Court Day. | 


$ 5. Although Publication of the 
Depoſitions of the Promovent's Wit- 
neſſes be not made, nor prayed for ; 

the Impugnant (the probatory Term 
being lapſed) may pray the above Terms 
G 3 to 
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3 HAP. to be aſſigned; which will oblige the 

XIII. Promovent to pray Publication, - left 
CY they conclude in the Cauſe without it. 


§ 6. And Publication being made, 
either Party, who thinks his Intention 
beſt proved, may pray in Summary, a 
Term to hear Sentence from the firſt 
Aſſignation; and in Plenary Cauſes, 
Term to propound all Things: 


A -A wn fo tw. «ml 


On thoſe $ 7. On which Terms the Impug- 

Terms, Ex. nant may give in any Matter, Excep- 

Defence“ tions, or Defence, or add to thoſe al 
ready given in by him; by Admiſſion 
of which Concluſion is put off: 


$ 8. But although additional Poſit- 
ons be admitted; yet no new Term i 
to be given to prove them, if any pro- 
batory Term was given before ; becauſe 
ſuch Poſitions ſhould be, and are in 
themſelves deemed only declaratory ; 
and ſhould be proved within that Term. 


+ pd c 2 heyy 


$ 9. At this Day the Proctor who 
has no Mind to conelude, on the Day 
ee for the Term to propound 
| Things, gives his Allegation which 
he prays may be admitted; and the op- 

polite Proctor is to diſſent: 
| & 10. Then 
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CH AP. 
$ 10. Then the Judge may aſſign XIII. 
the next Court Day to hear his Plea- SY 


| ſure upon admitting it; and (if it be 
not to be admitted) to conclude in Ple- 
nary ; or to hear Sentence from the ſe- 
cond Aſſignation in Summary Cauſes 
on that Day 

A Copy of the Allegation is to be 
given to the adverſe Party, two or three 

Days before the Day aſſigned to hear 
the Judge's Pleaſure. 


$ 11. On the Day aſſigned to pro- 
pound all Things, or to hear Sen- 
tence from the firſt Aſſignation, if 
either Party has Witneſſes preſent, and 
ſwears that they are neceſſary to his 
Party; the Judge may admit or reject 
them at Pleaſure, and no Appeal lies. 


F 12. On the Term to propound all 
Things, or the Term to hear Sentence 
from the firſt Aſſignation, the Impug- 
_ nant ſhould give in Exceptions againſt 
his Adverſaty's Witneſſes, and make 
his Defence: 


G 4 | For 
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XIII. For if nothing be done on thoſe 
Days Concluſion is infered: And no- 
thing can be propoſed afterwards, but 
what appears upon Oath to have come 
lately to the Party's Knowledge. 


CHAP 
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, 2 
Of Concluſion and I. nformation. 5 


SECT. 1. TNCIDENTAL Matters Incidental 
often ariſe and Allegations Matters, 
are often given in, that do not immedi- 
ately concern the principal Cauſe; as 
Odjections againſt falſe Returns of Ci- 
tations, by which Perſons have been 
excommunicated, and the like. 


F 2. And after Witneſſes have been 
eee on ſuch Allegations, and Pub- 
ication made; if the Party alledges that 
he has proved his Intention, and prays 
that the oppoſite Party be condemned 
in Coſts of this Proof; and his Party 
ſimply, and unconditionally abſolved, if 


it be upon an Excommunication from 
2 falſe Certificate: 


S z. And if the judge ſhall affien. 

{in 8 of . 3 Proctor _ — 
denying the Allegations) the next tions infer 
Court Day to hear his Pleaſure; and Conclu 
on that Day ſat the Petition of the ſame 

Party in Preſence of the adverſe Proc- 
Ee „„ tor) 


9 
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CH AP. tor) ſhall aſſign another for the ſame 
XIV. Purpoſe: Theſe two Aſſignations infer 
— Concluſion as to that incidental _ 


' Term to 


conclude. 


and the Adverſary cannot except again 
the Witneſſes, nor propoſe any Thin 2 
contrary to the Allegation, | 


$ 4. On the Day aſſigned to pro- 
pound all Things in plenary Cauſes; 
the Proctor who hopes for Succeſs 


| ſhould ſay, I exhibit all the Acts en- 


acted, deduced, alledged, propounded, 
exhibited, proved, and confeſſed in 
this Cauſe, as far as they make for my 
Party; and I pray a Term to be aſſign- 
ed to conclude the next Court Day. 


FS 5. If the adverſe Party be not dif- 


| fident of his Cauſe, he ſhould fay fo 


likewife ; but if he 1s n he 


ſhould diſtent to all this: 


This exhibiting all the Ads, and 


Aſſignation to conclude infers Conclu- 


fion in the Cauſe: 
Or if nothing is done on this Day, 
Conclufion 1 is erred. 


$ 6. On the Dey aſlignod to con- 


clude, the Proctor at e Petition it 


was 
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gr 


was aſſigned, or the other Proctor C HAP. 
ſhall ſay (giving the Judge his Title) XIV. 
I conclude in this Cauſe ; and pray tba 


you conclude with ſs TO: the 5 


Judge ſhall do: 


| 7. And chen either Proctor may 5 un 
| pr 4 8 there be aſſigned a Term to Sentence. 


ar Sentence on next Court Day; and 
alſo Information on that Day, or in the 


Interim: 0 8 
And the proctos diffdentof his Cauſe 


ſhould diſſent; and this excludes Proof 
by Inſtruments, or Writings, unlefs 
found ſince Concluſion. 


$ 8. 3 Cauſes, on the 


Day aſſigned to hear Sentence from the 
firſt Affignation, the Proctor ſhould 


pray that the next Court Day be aſ- 


ſigned to hear Sentence fromthe ſecond 


Aſſignation; and pray a Day to be aſ- 
ſigned for Information before that Day, 
or that Information be given on that 
ha 


9 9 If no Matter, or ane be 


. . or alledged on that Day, 
the Day aſſigned to hear Sentence from 


the firſt „ , Concluſion follows. 
In 


CHAP. 
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XIV. In the Prerogative there are always 
[ three Aſsignations, and each Aſsigna- 
tion made ever with this Limitation, 
unleſs Cauſe be ſhewn, c. 


9 10. Upon the Day appointed 5 
Information, which may be any Day, 
although not a Court Day; or in the 
Judge's, or Advocate 's Chamber upon 
| proper, Reaſons: The Advocates on 

Sides ſhall inform the Judge of 
the Merits of the Cauſe, the — 
of the Proof, and the Matters of Fact, 
as well as Matters of Law that appear: 

And if the Judge be not ſatisfied in 
the Matter that Day; he may aſsign a- 
nother, and another Day, until he is 


fully ſatisfied, 


CHAP. 


PO" "WES 


/ Sentence. 


Sect. 1. INterlocutory Decrees have j,terlocus- 


5% Þ 
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. — 


I ſometimes the Force ofry Decrees. 


definitive Sentences ; becauſe no other 


Sentence can be expected after them in 


the Cauſe: And Information is given 

to the Judge upon the incidental Mat- 

ter, before he pronounces his Interlo- 
cutory Decree; __ 5 


$ 2. After Concluſion in the Cauſe, Sentenee 


and after Information is given; on the pronounced 


Day appointed to hear Sentence (the 
Party expecting it inhis Favour, having 
firſt had the Principal Party or his Proc- 


tor admoniſhed to attend on that Day) 


the Judge ſhall. pronounce it (they be- 


ing thrice called, and declared contu- 
macious) in Pain ef their Contumacy; 


or if they appear, in their Preſence. 


$ 3. But by the modern Practice it 
is not neceſſary at all to have them ad- 
moniſhed to attend on that Day ; foc 
the Party, or his Proctor is obliged to 
attend until Sentence be given; or if 
the Proctor is obliged to be abſent, he 
. ö ſhould 


— pꝛotee din go. 

c H A P. ſnould ſubſtitute another in his 

XV. PRES. 

— 

4 11 your FIAT dies after 

on the Death 3 Care ſhould be taken not 

l che Farty. to condemn him, but to condemn his 
Party; and the Time for appealing la 
rich which is fifteen Days C the Sta- 

. tute; his Executors, or Adminiſtrators 
ſhould be called to ſhew Cauſe, why 
Sentence ſhould not be demanded to 
Den ti 1 


es The Proctor hopin g 88 
for his Party ſhould have it written out 
and preſent it to the Judge: 


And Ana employed correct and 
_—_— ſuch Sentences, and ſubſcribe | 


$ 6.1f the Judge will pronounce it, 
he ſhall read on, until he comes to the 
Place where the Adverſary -is menti- 
oned, and is praying--------where ſhall 
be a Blank: And the Judge ſhall aſk 
him what he prays, and he ſhall ſay 
Juftice ; which Word the Judge ſhall 
inſert with his own Hand; ſo that if 
there be any Diſpute which Sentence 
was pronounced, the Judge ſeeing his 
own — may eaſily e it. 


$7 And | 
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is On 5 CHAP. 
8 7. And upon Sentence being pro- XV. 
nounced, the Regiſter ſhould take down ne, 
the Names of thoſe preſent at it: dor 

trot re anon 7 to appeal. 
The Adverſary ſhould diſſent, and 
if he does not immediately appeal at 
the Acts; ſhould proteſt to appeal 


within the Time indulged by Law. 


8. Although the Party grieved by 
* Nullity in che Proceedin 4 may tg 
peal to a Superior Judge; yet he may 
_ alledge ſuch . Nullity (when cited to 
ſhew Cauſe why Sentence ſhould not 
be executed) before the ſame Judge : 


And that Nullity appearing (as if in 
Plenary Cauſes there was no Coſtteſtati- 
on) the Judge ſhould revoke it. 


& 9g. Although there is no Appeal 
from a ſuperior to an inferior Judge; 
yet if in any Cauſe depending before an 
inferior Judge any Sentence pronounc- 
ed, or Act done by a Superior be ob- 
jected to deſtroy your Intention; or to 
confirm the Intention of your Adverſary. 


_ You 


po 
* 1 


CHA P. * . ; 
| NV. Tou may object againſt it's Nullity 


ad if you prove it; the inferior Judge 


ſhould pronounce, as if no ſuch Sen- 
tence or Act had been exhibited. 


bu FA 


— — — > 


4 


'Nn 


CHAP. xvi. 


0 2 executing Ss, * of 


Gp Tg of Suit, 


SECT. I. F there be no e 

| within fifteen Days after 
Sentence ; or if there is, and the Judge 
from whom be not inhibited Ec" 
the Terms aſſigned to proſecute it, and 
to my the Proſecution. 


9 2. In this Caſe the Webber oba 
taining Sentence ſhall exhibit a new 
Proxy for his Party; and pray that the 
Party againſt whom Sentence was given 
be cited to ſhew Cauſe, why that Sen- 
tence ſhould not be executed; and the 
Colts of Suit taxed againſt him : 

And if he appears upon that, the 
Proctor ſhould move that Sentence be 
executed, and the Coſts taxed. 


$ 3. But if there be an Appeal, the 

Appellant under a Proteſtation of his 

not conſenting to the Judge ſhould (af- 
5 ter 


Sentence ex - | 


Genetal Pzoceedings. 


CHAP, ter having exhibited his Proxy for his 
3 Party) proteſt againſt this Motion; be- 
c cauſe his Party has appealed, and the 


Time is not lapſed for proſecuting it: 


$ 4. Then the Adverſary may pray 
the Judge, that Terms be aſſigned to 
proſecute the Appeal, and to certify the 
n : And theſe being expired, 
if the Judge be not inhibited ; he ſhall 
order the Sentence to be executed in 
Preſence of the Proctor for the Appel- 
lant. N 


8 5. But if he appealed within the le- 
gal Time, and obtained an Inhibition 
within the Time allowed for proſecut- 
ing, ebene he did not certify the 
Judge on the Day appointed to proſe- 
cute and certify, or before it: And al- 
though the Sentence was ordered to 
Execution; yet notwithſtanding all this 
he may proſecute the Appeal: 


§ 6. If the Proctor who obtained 
Sentence believes that the Proctor a- 
gainſt whom he obtained it, did not 

appeal within the legal Time; he may 
have a Day aſſigned him to prove it, 
which is done by exhibiting the pub- 
lick Inſtrument of Appeal. 


$ 7. The 


3 Pꝛoteedings. 99 
_ CHAP. 
7. The modern Practice is, that, XVI. 
at the Time Sentence is pronounced, 8 ; 
the Party defeated be condemned in on and Tana. 
Coſts, and the fame taxed; and the tion in ſame 
Condemnation and ee is fre- Sentence. 


quently in the ſame Sentence: 


de 8. Or the Judge may reſerve the — 

Taxation until the next Court Day; on Cotts. 

which Day (the Party being preſent, 

or having been moniſhed to attend, or 

cited 3 iry the Coſts taxed, and not 

) the Adverſary ſhould pray 

* the = be taxed in Penalty of 

his Contumacy, fo that this is Part of 

the Execution of the Sentence: 


Wo And alter the Time for appeal- 
ing lapſes, if there be no for appeal Meniton 
Adverſary thould pray a Monition a- 
gainſt the Party condemned, to pay the 
Matter he is condemned in, wit the 
Coſts within ſuch a certain Time; un- 
der Penalty of Excommunication from 
that Time (the Term aſſigned for Pay 
ment lapſed and Payment not being 
made) pronounoed upon him. 2 


§ 10. There muſt be a Liquidation Liquidation 


| of Thin 
of Things * by the Sentence of 9 150 
Sentence. 


100 General P2oreeTings. 
CHAP. be ſubſtracted; as of ſpecifick Lega- 
XVI. cies, or Tythes, the Value of which 
— muſt be proved, before the Execution 
of Sentence be demanded; if it was not 


proved by Witneſſes upon the Libel: 


11. And the Impugnant is to be 

| Cited to ſee this, and if he does not ap- 

pear, but Liquidation i is made in Pain 

of his Contamacy : He ſhould be cited 

to ſhew Cauſe, why Sentence according. 

to this Liquidation ſhould not be exe- 

cuted upon him; becauſe if it be in 

Exceſs, he may appeal : 


9 12. And if he appears, he may 
except againſt the Witneſſes to prove 
the Value, and may uſe what Defence 
he pleaſes as before Concluſion inthe 
Cauſe: 
But if the Value was alledged in the 
Libel, and he the Promovent brought 
| Witneſſes to prove it ; after Publication 
he cannot produce new MWitneſſes to 
the ſame. | _ 


13. Coſts of Suit 2 g . and 

e upon che Party or his Proctor ſwearing firſt 
1 " before they are taxed, to the Sums ex- 
g or to be expended on the Cauſe; 


(and 


Ceneral pꝛoteedin gs. 


(and ſuch Oath is always to be made C H AP. 
upon the Proctor's oftering a Bill of XVI. 
Colts to be taxed) he may pray a Mo- Ot 


nition againſt the Party condemned, to 
ay them within a fixed Time, under 
Penalty of Excommunication pro- 
nounced in the Monition upon him in 
Default of paying them within that 
Jin: | 
$ 14. And upon the Return of the 
Monition he is to be denounced (if he 
did not pay) and proceeded againſt as 
excommunicated ; + 0 
And if he lies concealed, . there may 
be a Monition Viis et Modis againſt him; 
or if the former Monition was loſt, or. 
not ſerved, another may be taken out : 
If the Perſon caſt had. a juſt Cauſe 
of Suit, he is not to be condenined in 
. Colts. 


End. of he General Proceedings. 
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CHAP, XV: 
Of Criminal Cauſes. 


Plenary and Szcr: 15 LL criminal Cauſes 
ſammary - are Cauſes of Cor- 
Cauſes. rection; and in theſe the Judge may 
proceed from his meer Office, and 
then it becomes a ſummary Cauſe ; or 
from his Office promoted, and then it 

is a Plenary : £ 
Any one may promote the Office a- 
gainſt a f. 4 Offender, as it is 

a Matter of common Concern ; or the 
Miniſter and Ch urch- Wardens of the 

Pariſh my —_—_ him. 


$ 2. But by a Statute i in Force in 
this Kingdom, & no Citation ſhall iſſue 
from the meer Office, or Office pro- 
moted of any Eccleſiaſtical Court on 
Account of any Crime or Immorallity 
niſhable there; unleſs the Promoter 
in a Caſe of voluntary Promotion be 
ſelf examined; or ſome Witneſs 
£4 | N 


Etiminal Caules. 1 ; 103 
voluntarily offering himſelf to be pro- C HAP. 
duced by him: 5 XVII. 

85 g — 


$ 3. And he ſhall be perſonally exa- Eaminati- 
mined on Oath by the Judge of that on on the 
Court concerning the Grounds of iſ- 8 
ſuing ſuch Citation; and all Eccleſiaſ- tion in Cau- 
tical Judges ſhall cauſe ſuch Examinari- ſes of Of. 
on tobe reduced into Writing, and ſub- © 
ſcribed by the Examinant ; and atteſt 

the ſame, and then lodge it in the Re- 

_ giſtry of their C t. 


F 4. And if it does not appear from 
fuch Examination that the Crime. was 
committed within two Years immedi- 
ately before, no Citation ſhall iſſue; 
and after Publication ſuch Exami- 
nation ſhall be annexed to the Depo- 
ſitions taken in the Cauſe z and if the 
voluntary Promoter has failed in prov- 
ing the Crinie 2 he ſhall be condemned 
in double Coſts. OT ET 


S 5. And there muſt be ſuch a 
| Witneſs before any Judge can iſſue Ci- 
tation from his meer Office; or before 
hereceive any Preſentment from thoſe 
enabled 'to preſent by Law ; and the 
Perſon cited upon ſuch Preſentment, 
(if the Allegations charged againſt him 
| 4 ace © 


Criminal Canſes. 


CAP. are not ſufficiently proved, or he ſhall 
VXVII. otherwiſe purge himſelf according to 
—— Law from ſuch Charge) ſhall be al 


miſſed without any Fees. 
hut there is a Proviſion in this Act, 

that Ordinaries ſhall not be hindered 
from proceeding againſt Eccleſiaſtical 
Perſons at Viſitation, or e. 


5 6. In Cauſes of meer Office, if 
there be no Proctor for the Office ſet- 
tled in the Court, the Judge ſhall ap- 
point one of the Proctors as neceſſary 
Promoter in ſuch a Cauſe; who upon 
the Offender's appearing ſhall give in 
Articles againſt him, pray that they be 
admitted; and that the Offender be 
ſworn to anſwer them the next Court 


Day. 


£97 The Fan . pro- 
teſt againſt anſwering any criminous 
Poſition; and if he does anſwer ſuch, 
that it be accounted, and deemed null 
and void. 


§ 8. Although he is not obliged to 
anſwer any criminous Polition, yet he 
mult anſwer ſuch as alledges the Cauſe 


to ny to the Eccleſiaſtical Juriſ- 
| | dien ; 


Ctimiual Cauſes. rog 
dition; and the Impugnant to be CHAP. 


within the Juriſdiction of the Court; XVIII. 


that the Competency of the Court 
may appear; and alſo it is held that he 
muſt anſwer ſuch Poſition as contains 


the Fame and Report of the Crime. 


8 9. And if he refuſes to ſwear to 
anſwer ſuch Articles, he for ſuch 
Contumacy is to be excommunicated- 
But if when Sworn he will not an- 
ſwer, he is to be declared for having 
confeſſed the Articles he was to anſwer. 


F 10. In Caſes of voluntary Pro- 
motion the Voluntary Promoter him- pon 
ſelf ſhould give in Articles, as it is held 3 = po 
by ſome, and indeed with Reaſon ticles, | 
for he is in Law the firſt and the Ori- 
ginal Proctor, and no Proctor can ſub- 
ſtitute another, till after Conteſtation ; 
for he does not until then become Maſ- 
ter of the Suit: LS, 

So that the Promoter ſhould himſelf 
firit give in Articles; and after an An- _ 
ſwer is given to them, he is Dominus 

Litis, and may conſtitute a Proctor : 


Fi. If 


Voluntary 


106 Criminal Caules. 
CHAP. 5 1 
XVII. 5 11. If the Impugnant denies the 
Articles, and will not confeſs ; you are 
to pray a probatory Term, produce 
Witneſſes, and to proceed in General, 
as inother Cauſes. | | 


$ 12. When the Fame of any 

Crime imputed to the Impugnant had 

been proved; canonical Purgation 
thereupon was uſually enjoined him; 
and the Manner of that is as follows: 


Fergation. F 13. When the Fame was proved, 
and upon violent Preſumptions n 
ing againſt the Criminal; he was to be 
enjoined to produce on a cetain Day a 
certain Number of Compurgators, ho- 5 
neſt Fellow - Pariſhioners, to purge him- « 

ſelf from that Charge laid againſt him: 


85 14. And a publick Edict iſſued 
out, to be denounced in the Pariſh 
Church of the Criminal a convenient 
Time before the Day on which he 
was to appear for his. Purgation ; by 
which all Perfons, who could oppoſe 
any Thing againſt the Criminal or his 
Compurgators, were cited to appear on 
that Day; and to make their Objecti- 

ons againſt them: . . - 
| 5 * 


an Qu „ e ws 
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And a Return of this Edict when CH AP. 
ronounced was to be made by the XVII. 
3 denouncing it, upon Oath, or 


by a proper and authentick Certificate. 


$ 15. On the Day the Criminal was 
to appear (the Pariſhioners ſo cited ap- 
pearing ; or they being thrice called, 
and not appearing being pronounced 
contumacious) he is, in Penalty of their 
Contumacy, to be ſworn concerning 
his Innocence ; and his Compurgators 
(if nothing is objected againſt them) 
to be produced and ſworn to their ge- 
lief of his Innocence, and whether 
they believe he ſwore the Truth: ; 

And his Innocence appearing, he 
was to be abſolved, or otherwiſe, to be 
condemned, and enjoined Penance, 


9 16. But this Practice, as well as , 8 
that or̃ obliging the Criminal, after the tice ine qui- 
Fame of the Crime is proved, to ſwear table. 
whether the Crime was committed by 
_— and ſo to —_— himſelf ; 
eems in many Ref ighly inequi- 
table and againſt mg __— 


F 17. For 


1208 Criminal Caules. 
CHAP: 
XVII. 5 . For it wank; be very wo 
that Perſons, perhaps traduced and 
calumniated, ſhould be obliged to 
purge themſelves from ſuch Calumny; 
and fo by putting themſelves to Ex- 


pence and Trouble ſatisfy in a greater 
Degree the Malice of their Defamers. 


— RT ad « n 


$ 18. Promoters failing in Proof 
were before liable to an Action of De- 
famation, and are now to be condemn- 
ed in double Coſts : | 
Muiniſters and Church-wardens are 
not at all liable tobe ſued for preſenting; 
and Miniſters, or in their Abſence ther 
Curates may join with Church-war- 
dens in their Preſentments ; or may 
preſent themſelves 2 N eglet of the 
Church-wardens. * | 


I9. No Church-warden ſhall be 
troubled for not preſenting oftener than 
twice a Year, or once in any Dioceſe 
where Preſentments have not been 
made oftener ; (for they are not bound 

todo more) unleſs upon manifeſt Proof 
it appears, that they have wittingly 
and willingly omitted to preſent ſome 


See Can. 64, by, Var. 1. 
| publics 


Ctininal Cauſes. 109 
publick Crime they knew of: In which C H AP. 
Caſe they may be proceeded againſt in XVII. 

a Cauſe of willful Perjury: But they —w—= 
may be called to explain their Jormer 
Preſentments. ® 


§ 20. Articles are to be given to 
Church-wardens at Viſitations, to give : 
them Time, and to inſtruct them in 
framing their Preſentments. „ . 


* See Can. 66. wo 67. Car. L. 
5 Can. 68. Car. I. | 


CHAP, 
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1471. 


0 H A P. vi. 
E Gaſes of Carttemipe. 


szer. 1. F « Perfon Ad; 


Citation ſhall tear it, and 


uſe re roachful Words againſt the Ec- 


_ cleſiaſtical Judge and his Juriſdiction; 


or beat the Mandatary who ſerved it: 


Upon an Allegation of theſe Facts 
made to the Judge, and that they were 


committed in Contempt of Ecclefiaſt- 


cal Juriſdiction; or rather upon an 
Affidvit of them; the Judge ſhall de. 


cree Citation againſt him. 


$ 2. If a Perſon b 
trimonial Cauſe) inhibited - to marry, 
ſhall afterwards (nowithſtanding ſuch 
Inhibition) ſolemnize Matrimony ; he 


may in the ſame Manner be cited to 


anſwer Articles concerning the Con- 
tempt of Eccleſiaſtical Juriſdiction. 


3. 80 may alſo Commiſſioners 
taking upon them a Commiſſion to ex- 


amine 


My Aa þ, yy bud ty 0 


— 922 pa, = ow. 
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Criminal Cauſes. 1 
amine Witneſſes; and not returning CHAP, 
the Commiſſion _ ho Time ran XVII, XVILL a 

| them : 


F 4. But he Proctor 1 the 
Commiſſion, and making the Allega» 
tion that the Commiſſioners neglect, 
and do not care to return the Commiſ— 
ſion; ſhould pray that his r 
Terms be continued: - 


5. If the Judge proceeds from his, Articles 
* Office, the e of Office (as — 
his neceflary Promoter) upon the Ap- temp. | 
pearance of the Party ſhould give in 
Articles containing the Matter of his =; 
Contempt; ang pray an! ad- 


mitted; 


J 6. And FEA he ſhould 8 Anſwer of 

the Party e in Court up- dal. 

on them; who ſhall be ſworn to ann 
ſwer them the next Court Day, and to 


appear then to exhibit and recognize 
his Anſwer: 


And he ſhould diſſent, and proteſt 
againſt anſwering any Poſition which 
de is not obliged to anſwer by Law. 


$7. No 


112 


CHAP. 


Criminal Ciiiſes. 


lowed to appear for him without Leave 
from the Court; nor is it uſual, to 


grant him a Copy of the Articles exhi- 


bited againſt him before he be firſt exa- 
mined upon them; but this ſeems to 
be aganſt Ta. 


3 8. Where the Office i is promoted, 


the Promoter himſelf ſhould properly 


give in Articles; and upon the Anſwer 
to them conſtitute his Proctor, as be- 


fore 1 m criminal Cauſes.“ 


9˙9. If the Contempt is confeſſed, 
the Fudge may immediately pronounce 
Sentence; or aſſign a Term to hear 


Sentence from the firſt Aſſignation, 


as in Summary Cauſes; for Cauſes of 


Contempt are held ſuch: 


F 10. If the Codd be denied, a 


probatory Term is to be prayed, and 
vou muſt proceed as in other Summary 


Cauſes; nor is there that full Proof 
neceſſary which other Cauſes require; 


for theſe are deemed favourable Cauſes. 


a. Chap. xvii. Sect. 10. 


We End 77 Criminal Cauſcs. 
1 


; 8 7. No Proctor or Adoocate i. is al- 


e 
| Of Double Quarrels. 


F a Clerk be preſented to 

5 a Living, and ſhall ſhew 
ſuch Preſentation (in Order to be inſti- 
tuted) to the Biſhop within whoſe Di- 
oceſe the Living is, or to his Vicar Ge- 
neral ; | | 


Srcr. 1. 


Weneitial Cauſes. 1713 


And if Inſtitution be refuſed him, he Double 
may have a double Quarrel againſt ſuch Quatrel. 


Biſhop : Which is a Reſcript from the 
Arch-Biſhop directing the Biſhop with- 
in a certain Time to inſtifute ſuch 
Clerk. 


$ 2. And by a Canon in this King- 
dom no double Quarrel ſhall be granted 
at the Suit of any Clerk preſented to a 
Benefice ; unleſs he perſonally ſwears 
that two Months at leaſt are expired, 
ſince he tendered his Preſentation to the 


Biſhop ; and that he refuſed him Inſti: 


tution thereupon ; under Pain of Suſ- 


penſion of the Grantor for half a Year; | 


I and 


114 Beneficial Caules. 
CHAP. and Nullity of the lame double "va 
r 

—— 
8 8 3. The double Querrel ſhould 
| ; contain, firſt a Monition to the Bi- 
| ſhop, or his Vicar General to inſtitute 
the Clerk preſented within nine Days; 
or within Fifteen from the Time the 
double Quarrel is ſerved upon him. 


8 4. Secondly a Citation (thoſe Days 
being lapſed, and the Clerk not inſti- 
tuted) directing him to appear Perſon- 
ally or by his Proctor; and to ſhew 
Cauſe why theRight of inſtituting ſuch 
Clerk, and of ordering him to be in- 
ducted, ſhould not (on ere Fon of ſuch 
Neglect) devolve to the Judge wig 
ing the double Quarret 


Citation. 


[nibition. $ 5. And thirdly, an Inhibition, 
Wi that (pending the double Quarrel) he 
ſhould do nothing to the Prejudice of 


4 the Party 8 under Penalty 
| : of the Law : 


0 $ 6. And if the Biſhop admits ano- 
4 ther Clerk | in the Interim, his Con- 
tempt is the greater; and that Admiſ. 

| on is to be revoked, and declared _ 

, and 


Can. 57. Car. I. 


Beneffcial Caules. 


and void ; and he may be proceeded a-CHA P. | 


gainſt by the A for on- | 
tempt. 8 


5 A Mandatuey with due Reve- 
rence uſually admoniſhes the Biſhop to 
inſtitute the Perſon preſented within 
the Term; and inhibits him according 
to the Form mentioned in the Double 


Quarrel. 


$ 8. The Clerk preſented ſhould Apply for 
with proper Reſpect apply to the Bi- Inſtitution. 8 


ſhop for Inſtitution, on the Third Day 
after the Biſhop is moniſhed and inhi- 
bited, if nine Barr are aſſigned him to 
inſtitute ; or on the fifth, if Fifteen are 
aſſigned: | - 


9. And he ſhould declare that he 
iz ready to ſubſcribe the Articles of Re- 
ligion, and to take all the Oaths re- 
quired by Law: 

And if he is not inſtituted, he is to 
apply every third, or fifth Day in the 
ſame Manner, if he can attain to the 
Preſence of the Biſhop, and if not, he 
is to proteſt concerning it, and to have 
Witneſſes, or a Notary Publick to at- 
teſt the ſame: 


12 $ 10. Bur 7 
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XIX. 


Beneficial Cauſes. = 
F 10. But if the Biſhop will not in. 


- iſtitute within the Term; he is to be 


Citation by 


Ways and 
Means. 


cited according tothe Tenor of the dou- 
ble Quarrel; ; 


Or if he peremptorily and expreſly 


refuſes (after he has been moniſhed) to 


inſtitute ; the Clerk preſented may 
have the Biſhop cited before the Term 
for inſtituting lapſes : Becauſe he re- 
fuſes by that Means to accept the Term. 


F 11. If the Biſhop doesnot appear, 
and the Mandatary cannot come at his 
Preſence by applying to his Servants ; 
a Citation by Ways and Means ſhall go 
againſt him as in other Cauſes: 


$ 12. The Mandatary ſhould ap- 
pear perſonally ; or ſhould ſend an au- 
thentick Certificate tothe Complainant, 
or his Proctor, certifying the Time of 
his moniſhing the Biſhop to inſtitute; 


his inhibiting and his citing him; the 


Days on which the Clerk preſented 


prayed to be inſtituted, and the Refu- 


lal of the Biſhop, if he did refuſe; 


* Return of | 
Mandates, 


F 13. On the Day the Biſhop ſhould 
appear, the Proctor for the Querelant 
ſhould exhibit his Proxy; and make 

oh | | himſelt 


Beneficial Cafes. WS 
himſelf a Party for him: And thenCH AP. 
exhibit the Original Mandate with the XIX. 

Certificate on the Back of it : —— 


$ 14. Then he ſhould accuſe the Decree. 
Contumacy of the Bithop in not ap- 
parts (he being thrice called) and 

ould pray that he be pronounced con- 
tumacious; and in Pain of ſuch Con- 
tumacy that it be decreed according to 
the Tenor of the Mandate; that the 
Right of inſtituting is devolved to that 
Court on Account of the Biſhop's Ne- 
glect in not inſtituting : 


$ 15. Then the 2 (the Biſhop 
being hikes called) ſhall pronounce 
accordingly ; and ſhall decree that the 
Archdeacon, or his Official, be written 


to for the Induction of that Clerk : 


J 16. Arid the Judge in ſuch Caſes 
ſends the Clerk to the Rauch pop | 


be examined; who (if he finds 


fit) writes back to the Judge for his 
Admiſſion : 

Then he (firſt giving Caution ac- 
cording to Cuſtom to indemnify his In- 
ſtituent; and taking all the Oaths to be 
taken, and ſubſcribing all Things to be 
ſubſcribed,) ſhall receive Letters of In- 

FI: ſtitution: 


Clerk inſti- 
tuted. : 
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CHAP. Ritution : And a Mandate to the Arch. 

XIX. deacon for his Induction ; who ſhall 
F E ⁊induct himſelf, or cauſe his Official to 
do it. 


* 17. If the Biſhop appears, and al- 

| Reaſons al ledges Reaſons why he did not inſtitute 
not inftitut- the Clerk preſented ; they are to pro- 
ſp ceed as in other Summary Cauſes: 


SF 18. And if the Biſhop fails in 
Proof he is to be condemned in Cofts; 
and the Juriſdiction of the Judge is to 
be pronounced for : 

But if he proves his Allegations, and 
that he had ſufficient Reaſons for not 
inſtituting ; Sentence is to be pronounc- 
ed for him, and the Complainant con- 
demned i in Coſts. 


Intervention 8§ 19. If ihe Clerk poſſeſſes the 
ra apo controverted Benefice, or is preſented | 
ſented. to it: If the Biſhop does not care to 
litigate the Matter, he may appear, 

and make his Allegations to prevent 

the Inſtitution of that other Clerk ſuc- 


ing the double Quarrel : 


$ 20. But if he does it in his own 
Name, the Judge of the Quarrel will 
pronounce for 2 own Juriſdiction in 


Default . 


Beneficial Caules. 


Default of the Biſhop's appearing ; or C H A P. 


the Biſhop may give him a proper Au- XIX. 
thority to fee a Proctor to defend the —— 


Caule 1 in his Name : 


§ 21, But it is no Excuſe, or Defence | 
for the Biſhop to alledge that another 
was preſented to the ſame Benefice as 
well as the Complainant ; tor he might 
enquire into the Right of Patronage, 
and he becames negligent if he does 
not; and in this Caſe the Right of in- 
ſtituting devolves to the Judge of the 


Quarrel. 


$ 22. And although both Clerks in- 
fiſt upon their being inſtituted, yet the 
Judge ſhould inſtitute neither, until 
| he enquires into the Right of Pa- 
tronage: 

But if the firſt Clerk complaining he 
found unfit through Defects not object- 
ed by, the Biſhop ; the Judge of the 
Quarrel may admit the ſecond upon his 
exhibiting his Letters of Preſentation 
to him: For the Biſhop has loſt thro' 
his Neglect the Right of inſtituting. 
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CHAP. XX. 


Of Enquiries Into tht . Right of 


Patronage. 


Patrons, SECT- 1. D Atrons are ſuch as hare 
FE. 3 the free Donation of 
Benefices in themſelves, founded on 
their or their Anceſtor's building 
Churches; and endowing them with 
the Conſent of the Biſhop ; and upon 


. 


that Acceunt obtaining a Right to 
preſent a fit Clerk to him for ſuch 
Churches „„ 


2e Inje- 8 2. If two Patrons, both pretending 

do the fame Church, preſent their 

_ Clerks reſpectively to the Biſhop ; and 

both inſiſt upon being admitted: And 

if the Biſhop admits one to the Detri- 

ment of the other; he or his Patron 

may have an Action at common Law 

againſt the Biſhop by Quare Impedit, 
Rs. 


$ 3. But 


Bene ficial Cankes. =. 


5 3. But in this Caſe the Biſhop XX. 
| ſhould decree a Proceſs de j Jure Patro- 8 
natus; that is, a Day certain ſhould bee N 
appointed by him to fit in the vacant Nonition. 
Church; and a Monition decreed a=. 
gainſt the Patrons profenting and the 
lerks preſented, to be preſent then, 
and there, to ſee the Proccedingst there- 


in according to Law: 


8 4. And à Citation is to go again © Citation, 

ſix of he Clergy, and fix of the Laity, 

all neighbouring to the ſaid Church, to 
appear then, and there, by Way of In- 

| queſt; and to be ſworn to enquire con- 
cerning certain Articles ta be admini- 
ſtered to them, touching the Right of 
Preſentation to the ſaid Church: 


$.;. And a publick Edict is to be ee a” 
_ affixed on the Church-door againſt all 
that are any Ways ende in that 
Matter to appear alſo, and to ſhew in 
what Reſpect they are intereſted, or 
concerned; and as this is an Inqueſt of 
Office it does not bind the Rig t and 
_ Title of the Parties: 


§ 6. The 4 to be adminiſter- Articles 0 | 
ed are firſt, W the Benefice 8 
vacant? 


C HAP. 


*w 
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'CHAP.vacant? How long it has been fo? 
XX. Whether it became vacant by the Death, 
or Reſignation, of the laſt Incumbent ? 
Or by what other Manner ? 


$ 7. Secondly, Who preſented laft to 
faid Benefice ? and who preſented the 
two or three laſt Times it was void? 


$ 8. Thirdly, Whether he, or thoſe 
who preſented laſt, or the two or three 
laſt Times of the Vacancy,epreſented in 
another's, or in his or their own Right? 


89 9. Fourthly, Whether any of the 
Clerks preſented be known to be guil- 
ty, or ſuſpected of any notorious 
Crime, as of Hereſy, or Simony, Per- 
jury, Adultery, or Drunkennek ? 


8§ 10. Fifthly, Whether either of the 
Clerks preſented, either promiſed, or 
gave of himſelf or by any other Per- 
on, any Gratuity ; or whether any 
Gratuity with his Conſent, or Know- 
led ge, was given directly, or indirectly, 
to the Patron preſenting him, or to any 
one elſe procuring him to be preſented 
by the Patron? 


F 11. The 
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$ 11. The former Mandates being XX. 

| duly executed; and the Mandatary ei- 8 — 
| he perſonally ſwearing to the Service, . 
or ſending a proper and authentick ' 
Certificate of the Execution of them; 

then the Perſons cited in Particular Fo | 


Cited in General are to be called: 


8 12. And if the Perſons cited do 
appear, Proceedings muſt be carried 
on in their Preſence; if they do not 


appear (after bu have been pronounc- 


ed contumacious) in Pain of their Con- 

tumacy, according to the Tenor of the 1 

Mandates ; . 
FS 13 And the Clergymen and 

Laymen are to be ſworn to enquire 

concerning the Articles adminiſtered, 

and delivered to them; and to return 

their Verdict the ſame Day; ; or within 

two or three Days according to the 

Doubtfulneſs of Matter : : | 


$ 14. And the Clerk of the Patron SOR 0s 
they find for, is to be admitted; unleſs found for 
there be ſome legal Impediments a- to be admit- 
gainſt him; ſuch as are contained in — 

the fourth and fifth Articles. 


§ 15. If 
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CHAT F 15. If the Biſhop or his Official 
XX. do not appear, they may appoint Com- 


n miſſioners to appear in the vacant 


Church for them; and to carry on the 


Proceedin gs de Jure Patronatus: 


Two Pa- 
trons pre- 


ſentin; 


ſame 


the 


And the Patrons ſhould employ Ad- 
vocates. or Lawyers to defend their 
Cauſe and attend there. 


& 16, If two Patrons, 9 a 
Right, preſent the fame Clerk to the 


lerk. ſame Benefice they claim the Preſenta- 


tion to; tke Biſhop. is not to admit 


him generally, but particularly at tlie 


Preſentation of either; 


17. And if they. make ſuch ſeye- 
ral 1 Pretec claiming by ſeveral 
Titles; the Biſhop is to direct his Writ 
as Jure Patronatus, but that only at the 
Requeſt of the Parties: But it is 2 


Doubt whether it ſhall be ſued at the 
Charge of the Biſhop or the Parties; 


and it is ſuppoſed that it ſhould be at 
the Charge of one of the Parties, or 


9 of them if they join. 


Fare Patios 
natus With 
Premoniti- 


$ 18. If a Perſon be deprived by 


the Ordinary in Caſes that he ſhould 


give N otice to the Patron ; and he does 


. * Godol. Rep. Can. 


not 
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not know the Patron; he ſhould a-C HA P. 
ward a Jure Patronatus with ſolemm XX. 
Pre monitions quorum Intereſt ; and 


give Notice to him who is found by the 
Inqueſt to be Patron: 


8 19. And if he does not preſent 
within ſix Months after he is ſerved. 
with Notice, the Biſhop may collate : 

And although that ſhall not bind 
the very Patron; yet upon the ſpecial 
Matter ſhewed, it ſhall excuſe the Bi- 
ſhop from Diſturbance. _ 


$ 20. If Suit be between two Par- Biſhop col- 
ties concerning the Right of Preſenta- = a 


tion, and it be not determined within 
ſix Months; the Biſhop may collate by 
lapſe: But the rightful Patron ſhall re- 
cover Damages. ns, —- 

& 21, After a Verdict in s fore Pa- 
tronatus is found, the Patron found for 
ſhould renew his Requeſt to the Biſhop | 


for the Inſtitution of his Clerk; other- 
wiſe lapſe will enſue. © 


Py ——— 


* 


CHAP. 
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2 Of Dilapidations. 
Diapidat. SECT- 1. IIIIlapidations are when 
ug | the Incumbents ſuffer 


their Chancels, or other Eccleſiaſtical 
Edifices to decay; or their waſting 
their Glebe-Woods, and other Eccle- 
ſiaſtical Inheritances: This extends al- 
ſo to Biſhops, and is a juſt Cauſe of De- 


privation in all. 


Sequeſira - FJ 2. Biſhops waſting their Woods, 

tion for Re- and Vicars cutting down Trees on 

Fan. their Glebes, or Church-yards, may be 

prohibited: And Incumbents ſuffering 

their Chancels, or Manſion-Houſes to 

run to Ruin may be accuſed, and con- 

victed thereof before the Ordinary, and 

have the Fruits of their Benefices ſe- 
gqueſtered for the Repairs of them: 


_— § 3. Where Dilapidations have been 


Incambents committed, their Succeſſors may ſue 


—— the laſt Incumbents, their Executors, 
—— iar Adminiſtrators for them; although 


their Time. they 


Beneficial Caules. 


they did not happen in their Time: C H. Ap. 


Becauſe they had an equal Action a- 


gainſt the former Incumbents, their Ex- 2 


ecutors, and Adminiſtrators, and might 
recover from them: | 


§ 4. But if it be alledged, by the 
Parties ſued, that the Dilapidation did 
not happen in their Time; and that 
they expended a juſt Proportion out of 
their Income to repair the fame ; and 
that their immediate Predeceſſors died 
fo much in Debt, that they left no Aſ- 
ſets for the Repairs : | 5 

Or that they ſued the former Incum- 
bent; and that he died pending the 
Suit; and was ſo much in Debt that 
no one adminiſtered to him: e 

Or that they ſued his Executors or 
Adminiſtrators, and that they were 
abſolved by Sentence on Account of 
their fully adminiſtering « g: 

Or that they obtained Sentence a- 
gainſt them, and proſecuted them to 
Impriſonment, in which they died; 
they ſhall (if they prove their Allega- 
22 be freed and diſmiſſed in ſuch 
Cafes. 5 OS. 


5 5. When Biſhops Or Incumbents Computing 
come firſt into their Livings, they ſhould the Sum for 


_ Inſpect 
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CH AP. inſpect into the Edificts ; and ſhould 

XX. take Carpenters, and other proper Ar- 
* tiſts with them, who ſhall inſpect, and 
compute the Sum for which the 
Ruins and Decays could be repaired : 


8 6. And their Calculation ſhould | 
be written down, and figned by them; 
that they may remember the ſame, and 
ſwear to the Juſtneſs of it, when pro- 
ed in Court: 
And there ſhould be two of the 
ſame Trade to each Particular, that 
_ might be two Witneſſes to the 
act : 


$ 7. If the 1 thinks the 
Sum computed to be too great and ex- 
ceflive ; he may alledge it to be ſo; and 
he is to be permitted to bring proper 
Workmen to inſpect, and compute the 


Expence of repairing the Decays. 


$ 8. Exceptions may be made tothe 
Witneſſes on both Sides, and their Aſ- 
ſertions invalidated by N more 
{kilful Artiſts. 


Living lying & g. If the Biſhoprick's or Living lay 
Sr. Vacant for ſome Time; the Promovent 
bn © Da ſhall not recover the whole Sum ſuf- 


on e Va. . ficient for the Repairs of the Damages; 
but 


cial Caules 
| | nh s Twas; Frans 1-4 BO &.PY, 1 
for the Damages happening to the Edi- 
ces during ſuch Vacancyz : 


5 10. And ſo ſhall it be if they have 


not immediately inſpected the Ruins, 
and computed th al 

waited for ſome Years after their com- 
ing into the. Livings: And Workmen 
are to compute and ſwear to their Be- 


lief of the Damage ſuſtained within 
that Time; which Sum ſo computed, 


and ſworn to ſhall be deducted out of 
the principal Sum: ö 


e e but have 
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but there hall be an Allowance made C HAP. _. 


11. And the Sum ſo recovered Sum reco- 
ſhall be laid out forthwith, and expend- _— 
ed on the Amendment and Reparation jaia out. 


of the Decays and Damages; and in 
Default thereof by the Space of fix 


Months after the Recovery, the Liv- 


ings of the Perſon recovering ſhall be 
ſequeſtered till the Money be ſo laid 
out. : 

F 12. And if the Perſon recovering 
thall die before the Money recovered be 
ſo laid out; his Succeſſor ſhall and 


may recover from his Executors or Ad- 


miniſtrators double that Sum by Ac- 
tion of Debt in the King's Courts; un- 
K leſs 


5 
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CH AP. les his Executocs or Adminiſtrators do 
XXI. vo.untatily pay the Sum ſo recovered 
Ae . "to the Succeffor : ee | | 


F 13. Which | Sum 1 ſhall 8050 
in the ſame Manner aforeſaid, under 
the ſame Penalties and Forfeitures a- 
forefaid: And all Deeds, Deviſes, 
Conveyances, Leaſes, and Gifts of the 
perſonal Eſtate, or any Part thereof 
(without ſull Conſideration) belonging 
to Eccleſiaſtical Perſons made with In- 
tent to Defraud their Succeſſors of the 
Remedy intended them, ſhall be void 
againſt ſuch Succeſfors®, To 


5 8 14. Eecleſtaſtical Perſons building 
on their Demeſne or Glebes to have 
Allowance from their REES, F. 


See 10. W. III. Sefl. 3. c. vi. 
4 See the 10. W. II. Seſſ. 3. evi And the 


12, Geo. L. c. x. 


CHAP. 
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— Er 


8 H A = cw} 
of Tythes. 


SECT. $3 Ythes were Arnet Tythes tem- 


meerly Eccleſiaſtical, 1 


but are now 8 temporal Inheritan- 

ces; are Aſſets in the Hands of the 
Heir; the Wife may be endowed with 
them; and the Tenant by Courteſy 1 
' ſhall enjoy them: 


FY 2. By the common Law none 
were qualified to receive them, but an 
Eccleſiaſtical Perſon, or a mixt Perſon ? 
as the King: | 

They are not 8 for a longer Grantable 
Term than one Vear, but by Deed, fer wy 
they do not paſs by a deviſe of Lands CE 
with all Profits and Commodities there- more) with- 
unto belonging, but ſhould be parti- Wi 
cularly 3 ſo that the Leſſee of 

the Perſon's Glebe (unleſs there be an 


—— Exemption) hall pay Tythes. 


* J- Tythes ſhould be paid in kind, _ 
unlets there be a Modus eſtabliſhed: in Modu: for 
R nien 


—_ K ears e % „ 4 ela oe „% » COIs 


CHAP. 


XXII. 


Weneficial' Caules. 
lieu of them; and ſuch Modus becomes 
a . piritual Fee, and is recoverable in 


- the Spiritual Court: But if the Modus 


be . it is not to be tried there; 
for if Plea is held of it there, the tem- 

oral Courts will grant a Prohibition: 
And the Modes is to be tried by a Jury, 


and if the Jury finds it, the "Spiriud 


Time for 
taking 
Ty ow a- 
Way. 


Ty:hes præ- 


dial, mixt, 
and erſonal. 


Court may proceed: 

The Modus ſhould be to the Advan- 
tage of the Parſon, and a Modus to 
pay one kind of Tythe for another is 
not good. ä | 


9 4. 7 Notice ſhould, by the civil Law, 
be given to the Parſon of the Times 
the Tythes are ſet out, but by the 


common Law it is not neceſſary. 
And he ſhould be allowed a conve- 


nient Time to take them away, which 


is triable by a Jury; and if he exceeds 


the Time, an Action of Treſpaſs will 
lie againſt him; or an Action on the 
Caſe for Damages, if any Damage has 


ariſen thereby to the „ 


If the Lands be in no Pariſh, the 


Ty thes thereof belong to the Kin 6 


Tythes are Threefold. firſt 
Prædial, = as are the Fruits cr” the 


Groups; or the F ruits of Trees; as 
| Corn, 
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Corn, Hay, and ſuch Like, With Ap- CTR A P. 
| ples, Pears, Sc. XXII. 
Secondly mixt, arifing 27 from | 


the Ground, and partly the In- 
duſtry of Man; ＋ Ses, Lambs, 
Pigs, Milk, Wool, GCS. | 
And thirdly Perſonal ; as ſuch as a- 
riſe from the Profits that accrue from 
the meer Labour and Induſtry of Man. 


$ 0. The Tythes of Grift-mills ad Tyrhe of 
Corn-mills are reckoned Prædial | 
Tythes, although they appear rather to 
be Perſonal , and they ſhall pay Tythes 
inkind ; unleſs the Cuſtom be other- 
wiſe, and they he antient Mills, and 
never paid from Time immemorial : 
for Mills erected within Time of Me- 
mory ſhall pay, 


1 7. Tythes are alſo diſtinguiſhed i G 
to great Tythes, ſuch as Wheat, Hay, ſmall. 
Sc. and ſmall, as Wogl, Milk, Cheeſe, 
Lamb, Honey, &c. and Flax, when 
ſown in Gardens, and ali Tythes grow- 
ing in them ſeem to be ſmall Tythes. 


{ 8. All Lands that have any yearly 


Produce are by the common Law ſub- 
jet to Tythes. 85 


1 3 - Spiritual 
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XXIII. 


; Preſcrib ing 


in Diſcharge 


Beneficial Catifes. 


Spiritual or mixt Perſons are alone 
able of preſcribing in Non Deciman- 
, in Diſcharge of Tythes; or a Coun- 
or Part of a County, may plead a 


of Tythes. Cuſtom. d% Non Decimands 1 in Reſpect 


Forreſts. 


of a particular Tythe: 
$ 9. Forreſts in the Hands of the 


King, or his Leſſees, ſhall not pay 


Tythes; but difafforreſted ſhall Pay; or | 


Parks; 


in he Hands of his Patentees : 
So Parks diſparked ſhall pay, un- 
leſs there be a Modus to pay ſome cer- 


_ tain Thing for all the Tae expreſſy 


for the Tythes o 


Abby | 
Lands. 


of that Park: 
A Modus to p a Shoulder of Deer 
of the Park is good, but 
if to pay fr out of the ſame Park, the 
Modus is gone : 5 


Fro. Abby Lands comingtotheCrom 
by the 33. of Hen. VIII. and given af- 
terwards to the King's Patentees, are 
diſcharged of Tythes in as amplc 
Manner as the ABBots themſelves held 
them diſcharged : 


§ 11. And thoſe were diſcharged 
firſt by Preſcription ; ſecondly by Com. 


4 Fn. 31. Hen, VIII. 


poſition 
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poſition real; thirdly by Bull or Ca- CH AP. 
non; fourthly by Unity of Poſſeſſion XXII. 
Time out of Mind of Tarſonage and Ev 


Land without Payment of Tyrics : 


8 12. No Preſcription is good if i it 
be ſhewn that it begun firice' the firſt of 
R. I. and therefore religious Houſes 
founded ſince cannot plead Preſeription 
in Diſcharge of Tythes: | 


| 13. Unity muſt be ufta, as to 
the Title; not obtained illegally ; Per 
petua, from Time immemoraial ; - 
qualis, with the Fee ſimple of the 
Lands and Rectory; and libera, that 
is free from the Payment of all Manner 
of Tythes' whatſoever : 


§ 14. And Unity of Poſſeſſion ſhall 
not be a Diſcharge, if the Abbot leaſed 
his Lands at any Time before the Di1- 
ſolution, and his Tenants paid Tythes; 
Or if it appears that his Abby was 
founded fince the firſt of R. I. or that 
the Lands were ſince purchaſed by him, 
and he held them diſcharged as ' Abbot 
Appropriater : | 


8 15. The Vicar ſhall not receive 
Tythe out of the Rector's Glebe : 
K 4 - Vicars 


Vicar: 
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CHAP. Vicars are generally entitled to all 


XXII. 


the ſmall Tythes, or one third of the 


CR— Tythes, or rather to ſuch as they can 


preſcribe for, or can claim by real Com- 
poſition : RS © 
If the Right of Tythes come in 


Queſtion between Rector and Vicar, it 


hall be tried by the ſpiritual Court: 


Spoliation. 


$ 16. Where one Parſon claiming 
under a different Patron takes away 
the Tythes of another belonging to . 
that other Parſon's Church ; and not 


amounting to a fourth Part of the Va- 


lue of that Church ; he may be ſued 
in a Cauſe of Spoliation : 
But if they amount to above a fourth 


Part, an Indicavit will lie; and this can- 


not be obtained before the Libel, nor 


after definitive Sentence: 


And if both Parſons claim under the 
ſame Patron no Indicavit lies. | 


$ 17. If the Bounds of Pariſhes come 
into Queſtion, they cannot be tried by 

the Spiritual Court: 
Where Payment is pleaded in Diſ- 
charge of Tythes, if Proof of it by one 
Ty 5 Witneſs 
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Witneſs is not admitted, Prohibition CH AP. 
lies. 1 „ 


6 18. If any incidental 8 eee 


temporal Conuſance ariſes in the Suit, 3 
it may be tried in the Spiritual Court; 
provided the Proof which is good at 
common Law be admitted: !.. 
hut it is held, that ifa Perſon claim- 
ing as Leſſee of che Parſon, ſues ano- 
ther for Tythes, and that other pleads 
in Bar a prior Leaſe of the ſame 
Tythes from tne ſame Parſon, the Va- 
| * of the Leaſes cannot yo. tried 
there: 


F 19. Tythes may be claimed by Cuſ- 
tom, of Things in themſelves not tyth- 
able; as Turf? Brick, Fc. and, tuch 
Cuſtom 3 is to be alledged. | 
Wood of above twenty Years: Wood. 
Growth is not tythable; and where 
there is a Majority of ſuch Wood it 
ſhall priviledge the Under Wood. 


CHAP. 
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CHAP. _ 


Of Proceedings * 1 wits fo : 


ä 


= 


Perſons ab- Scr. .Fr provincial Conſtitu- 


ſtracting 


Tythes. 


tion in Lynawood, all 
who ſubſtract, or hinder the. Clergy 


from taking their Tythes, are excom- 
municated; and the antient Practice 
was, to ſend out a Monition againſt 


the Pariſhioners, or ſuch of them, as 
ſubſtracted their Tythes, to pay them 


Within a certain Time, under the Pe- 


nalty of being pronounced to have fal- 
len under the Sentence of Excommu- 
nication: 

But now a Citation goes againſt ſuch 
as pay not their Tythes, as in other 
ordinary Cauſes, | 


F 2. On 


mn Fwy . 1 
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CH A. 

8 2. On the Day the Impugnant is XIII. 
to appear, his Proctor ſhouid exhibit— 
his Proxy, and make himſelſ a Party iu Offer d 
for him; and in Prudence it would __— 
proper for him to offer what his Party 
(if he has ſubſtracted) really thinks the 
full Value of his TO with the Ex- 
15 already made: 


3. And the Wente 8 Prodtor 7 

(if he doubts whether the Sum be the 
full Value) ſhould accept it as far as it 
makes for his Party; and pray Time 
to conſult him, whether he will take 
it in full Payment, or in Part: 

And the Judge ſhall give him to the , 
next, or the Court Day after. 


$ 4. And the Sum ſhould be depo- Sum to be 
fited with the Regiſter at the Acts, {polted, | 
that it may appear to be a real Offer; 
although it is neld, that if the Sum be 
not clear, but Accounts are to be ſet- 
tled; that the offering a leſſer really, 
and promiſing the Remainder upon 
ſettling Accounts is ſufficient: 

As alſo a verbal Offer if the Promo- 
vent refuſes expreſly to accept it. 


$5.17 


CHAP. 


Tythes ſpe- 
med 
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Weneiitial Cauſes. 


98 F. If the Promoverit accepts the 
Sum on the Day appointed: he ſhould 
pray that the Impugnant be condemned 
in the Coſts, which the Judge ſhall do; 
and then the Proctor ſhall offer the Bill 
of Coſts, which the Judge ſhall tax, 
_ decree a Monition to have them 

ald | LE 
And the Value of the Tythes in con- 
2 may be offered at any Time in the 

uit. N 


85 6. If the Promovent does not 

accept the Sum, but carries on the 
Suit; and does not prove more to be 
due to him, than what was offered; he 
thall be condemned in the Coſts made 


from the Time the Sum was offered: 


§ 7. Although it has been held 

that an Offering of the Value of the 
Tythes in general with the Coſts was 
not ſufficient, but that each particular 
Tythe ſhould be ſpecified ; and that the 
Value ſhould be offered ſpecifically for 
each Species; becauſe the Promovent 
could commence his Suit for each Spe- 
cies: 


Yet 
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Binefitiat Cantos. 


Yet the better Judgments are againſt cn AP. 
this: However to be ſecure, and to a- XII. | 
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void all Diſputes about it, the Value of 
cach particular Sweats my be ten en- 
dered. AMER 


$ 8. The Ply offering the Sum 1 arty es- 


not to be condemned in Coſts, when i ing © he Va- 
the Sum is accepted by the other Par 3 3 
if he can prove that he offered goes in Coſts. 
Sum before Suit was commenced ; and 
alſo at, or after, the Time Citation was 


ſerved upon him: 


1 9. And he mult prove that he offer- 
ed it alſo at, or after the Time he was 
cited, as well as before, to prevent his 
being condemned in Coſts; and if he 
proves this; the Promovent is to be 
condemned in the Coſts made upon 
2 1 it; and in the other Coſts: 
But if he did not offer it at, or after 
the Time he was cited, but offered it 
before he was cited; the Coſts are to 


be moderated, 


8p 10. If the Sum be offered after 

Suit is conteſted, the Expence of defi- 
nitive Sentence is to be added to the 
Coſts ; becauſe Conteſtation of Suit re- 
quires no Sentence ; 


$ 11. And 
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242 Beneficial Tanſes: 

C HAP. 
XXIII. 8 11. And if the . will 
ot receive the Sum offered, he is to 

be condemned i in the Coſts made from 

that Time: And the Impugnant con- 

demned i in the Coſts made 3 and 
in that of definitive Sentence. 


& 12. The Promovent's Proctor in- 
tending not to take the Sum offered, 
ſhould accept it as far as it makes for 
his Party; and ſhould alledge that he 
is ready to accept it in Part ; and ſhould 
give in his Libel, and | pray an Anſwer: 


F 13. And it is held that upon the 
N of the Promovent, the Impug- 
nant is to ſpecify for what particular 
Tythe the Sum is offered; which may 
be of great Uſe if the Impugnant 
pleads a Modus, or a Diſcharge from a 
particular Tythe. | 


C 14. When the Fer is given in, 
before the offer is made of the Sum in 


Value for the Tythes ; and Tythes b ö 

it are demanded in Specie, for whic 
by the Cuſtom of the Pariſh 1 a cer- 
| BE ot; | _ tain 


* 
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rain Sum is due; if the Impugnant C HAP. 
offers a Sum in Groſs for the Tythes, XXIII. 
and the Promovent accepts it, the im 
pughant ſeems to acknowledge the 
 Tyrhes to be due in kind: 2d 


$ 18. So that in this Caſe he ſhould 
offer the Sum due by the Modzs for the 
Tythes libellate : And the Promovent 
by accepting the Sum ſo offered ac- - 
knowledges the Cuſtom of the Pariſh, 
ſo that here he ſhould be cautious. how 
he does it. e 


8 16. Where particular and ſpeci- Some Ten-. 
fical Tenders are made, the Promovent der- my de 
may accept ſome and refuſe.the reſt ; ther! rejett- 
And if they are made after Conteſ- ed. 

tation, he may have Sentence for thoſe 
Offers which he accepts, and have the , 
Adverſary condemned in the Coſts of 
that Sentence and what went before, 
and may ſue for the reſt : 

And if he proves more to be due 
than the Sum offered, he ſhall recover 
all his Coſts ; if he does not, he ſhall 


be condemned in the Coſts. f 


$ 17. If the probatory Term lapſes New proba- 
before the proper Proofs are made; ton Terms. 
| upon 


kwy—— out be of high Detthient to it not to 
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WVetteficja1* Cairfes: 
CHAP: upon an Allegation ' that the Cauſe is 
XXIII. the Canſe of the Church, and that it 


tete w the probatory Term: The Judge 
ſhall aſſign new Terms probatory in 
Preſence of the Adverſary's Proctor 
diffenting and proteſting againſt it. 


§ 18. And this i is done only when 
4 Clergyman, or his Farmer, ſues for 
Tythes which the Impugnant denies 
to be due at all; or alfodzes 4 certain 
Sum to be due for them, and not the 
Tythes in kind: Not when the pri- 
vate Intereſt of the Promovent is con- 
cerned, | . | 


| 19.007 monde § 19. As ſoon- as Sentence is pro- 
Ain Cots, nounced in a Cauſe of Tythes, although 
there be an Appeal from that Sentence; 
yet by a Statute * the Judge ſhall con- 
ein the Appellant in the reaſonable 
Coſts of Suit; hall tax them, and 
compel the Party by Eccleſiaſtical Cen- 
ſure to pay them: Taking Surety of 
the other Party to whom the Coſts are 
: OW > to reſtore the Cos to the 
| Ap- 


Az. © od wok 


> oo” ' Wd od > oo» 


oo Hen. VIII. Seff; I. c. 12. And in Eng. 
$2, en. VIII. C. 7. 


de r ſtrictly; and this only 


the Sum ſo adjudged; then two Juſ- ment 


Coſts i in ſuch Suits: 


the Perſon after definitive Sentence h of the | 


act Cauſes. 14.5 


A . ene 
— the Appeal. 2 III. | 


9 20. But the Party may 1 5 


the Taxation if there was a 
it; as if he was not preſent when ide 14 
Coſts were taxed, nor lawfully cited, — 14 


and ſo the Bill not taxed i in Pain of his 5 [ 
Contumacy = 
Or he may appeal, if after it was | 4 


taxed properly, he was not legally mo- | — 

niſhed to pay the fame; . if 
Or if there was -too great Exceſy| 23 

the Coſts, and GY were too immode- | 1 


rate: . 


$ 21, For every Statute that re- 
{trains or alters the Common Law is to 


allows the taxing of the reaſonable | 


§ 22. And by the ſame Statute if Two Juf- - 


wilfully refufes to pay the Tythes, or =, 


tices of the Peace (Que Unus) ſhall, 

upon Certificate in Writing made to 

them by the ſaid Judge, commit the 
_ 


Fury, 


146 

CHAP. Party, ſo refuſing, to the next Oval; 

XXIII. there to remain without Bail, until he 
VL find Suretics to be bound in Recog- 

nizance to the King, to perform the 

laid Sentence and —— MOR 
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CHAP . 
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srer. 1 F Hkre wy 55 $ bo 
„ Vicars, have been 
inſtituted to de ſame. Benefice; the 
Right to which is conteſted by them ; 
or where one Rector claims Tythes Gut 
of a Piece of Ground in another” 8 Pa- 
riſh: N SS FEY SUD | 
Or where a Living is any Wa y dif= . | 
pore, Dub age ſo chat The --. 
thes are in er o bein |, or 
comended for by Bl ws: 1 "hg? 


$ 2. In theſe Caſes, upon an Aliegi - Sequeſtrati 
tion made by the Proctor of ei er — 
Party ; * Judge, fl ſhall "decree Seq ern d 
tration either to the Church-1arens 
of the Pariſh, or to ſome RES - 
Perſons phone, the Conteſt : Fan 


But if one of the hs * 
been In quiet Poſſeſſion of the Livin 
before Suit was comme lced by his Ad- 
rerfary'; and ſuch Poſſeſſion has been 

L 2 proved; 


14 8  Beneficzal- Caules. 
CH AP. proved; Sequeſtration ſhould be deni- 
XXIV. ed: Unleſs the Antagoniſt ſhews that 
Atte Cure is neglected, the Fruits of that 
Living diſſipated; and that there is 2 
vehement Preſumption of their ght- 


ing about them. 


Caution to $ 4. When Sequeſtration i is 1 

2 ſufficient Caution ſhould be taken from 

| — the Sequeſtrators to oblige them faith- 
fully to collect the Tythes; and to re- 
ſtore them, or their Value, to the Per: 
fon who ſhall be found to have 2 
Right; and to render an Account of 
them, whenever it ſhall be required : 


— to be p 5. And if che Cure be neglected, 
has the Judge ſhall appoint a Clergyman to 
| ſerve the Cure; and ſhall order the Se- 


ueſtrators to pay him a Salary which 
the Judge call gn him, 
6. The Sohbafirators ſhould take 
n " C: 35 that the Sequeſtration be publiſh- 


on to = 


publimed. ed in the Pariſh Church at the Time 
of Divine Service; that the Pariſhion- 


ers may have proper N otice of itz 


7. The Suit det the Sequeſ- 
tration is to be taken off, and the 
FE _ Tyne, 


Py 
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Tyth es, if they remain in Specie ; or if C HA P. 
ot, their Value to be given to the XXIV. 


Victor . CL wns} 


And if the Sequeſtrators refuſe to g auegrator: 


pay, they are to be called to Account to be com- 


pelled to 


tor what they have received, and to be Num. 


_ compelled to pay them by Eccleſiaſti- 


cal Cenſures: 


$ 8. Or if they defer paying, the 


judge may aſſign over their Bonds to 
the Party grieved; who may ſue them 
in the Temporal Courts upon them: 


And Sequeſtrations are granted in 


Cauſes of Dilapidations, and in many 
other Caſes. 1 


End of the Beneficial Cauſes, | 


A 
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/ Matrimonial Cauſes. 
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Cauſe of Sxcr. 1. IF a Man has contracted 
Contract of; +," & Matrimony, but has not 
artiage. 


ſolemnized it in tlie Face of the 
Church, and the Woman denies ſuch 

Contract; he may ſue her in a Matri- 
monial Cauſe, or Cauſe of Eſpouſals; 
or, as it is ſometimes called, a Cauſe of 

Contract of Marriage: | 


Inhibition. & a. And if the Promovent is afraid 

that during the Suit the Woman may 

contract or ſolemnize Marriage with a- 

ny one elſe; he ſhould have an Inhibi- 

tion inſerted in the Citation againſt her, 

* that ſhe ſhould not contract Marriage 

during the Suit with any one elſe; nor 

(if contracted) procure it to be ſo- 
lemnized: | 


$ 3. And 


mm 1 nun TTY 


- fn 7— | ny gym EW 


Matcimonig}, Cauſes, | 


$ 3. And if he thinks or Kiſpetts 
that ks Impugnant will marry a 9281 — 
cular Perſon, he may have an Inhibition 
as Well againſt the Farty, and that] parti 
cular Perſon, inhibitin' em 40 mats. 
ry; as againſt all, oiierd, inhibiting 
2 (ih to do any Thing to the Prejudice 
or Detriment of the Cauſe RAT the 


San 
: ' FT cf 


Faq. If the Marriage has been 15. Reſtitution 
| Jeinnized, and the Man e Abe R. of Tg 
Woman, or the Woman the Ma 

they may ſue in a Cauſe of Refticution 

of Conjugal Rites: ' | 

| Aalter⸗ prevents Reſtitution, u unless 

a Compenſation, that is, the Adulte- 

ry of the oppoſite Party, or a Remif- 


fon of the Crime be proved: And lo _ . 
does Cruelty, and ſuch Cauſes as annul „ 
the Marriage from che Beginning. : \ 


1 5. If a Man has ſolemnized Ma- Divorce. , 
trimony with one, and afterwards mat- 5 Tie 
ries another; if the lawful Wife de- and of ke.” 
fires to be reſtored to her Huſband, ſhe ſtitution 
may inſtitute a Suit in a Cauſe of Di- at, eee 
vorce from the Tie of the ſecond 


EL Marriage, 
C n aan 


132 Marrimonial Canes, 
CHA P. Marriage, and of Reſtitution of Con. 
XXV. Jugal Rites. _ 


— | | 
56. And this Suit mould 25 inſti- 

tuted againſt both the Man and ſecond 
Woman that he married; for Sentence 
of Divorce is not valid againſt her, un- 
leſs ſhe be cited ; 

And what is ſaid of the Man will 
hold of the Woman. 


| 8 7. Or, if the Woman i in the ſe- 
cond Marriage has a Mind to have that 
Marriag declared null, the may ſue in 
a Cauſe of Divorce from the Tie of 
Marriage; and, from the Reaſons above- 
mentioned, the here ſhould inſtitute 
the. Action againſt « the lawful Wife. 


Perſons J 8. If Perſons . the Age of 
ow of * welve, being Females, or under the 
— ſo- A ge of Fourteen, being Males, but a- 
— 2 the Age of Seven Va, contract 

may daklent and actually ſolemnize Marriage with 

each other; either Parties may diſſent 
to the Marria d when they come to 


the Age afor 


99. And this Diſſent annuls the 
Marriage, and they way marry a Se- 
N cond, 


Matrimonial Canes. 153 
cond, and ſuch ſecond Marriage ſhall C H AP. 
be good; but it is uſual to diſſent — XXV. 
Witneſſes, and a Notary Publick before 
the ſecond Marriage; or to ſue in a | 
Cauſe of ps. fy + Marriage to obtain 
Sentence for its Nullity; al ough = 

may marry without it. 


§ 10. But if after they come to the Aſter they 
Age of Twelve or Fourteen Years they come to fag 
ſhew any Signs of Conſent to the fr prong 
Marriage, by Letters, by calling Huſ- ſent. 

band and Wife, and eſpecially by Know- 

ing each other carnally, or lying toge- 

ther; they cannot enter into a ſecond 
Marriage: 

And if either of them does; the Marriage 
other, upon proving the Conſent, may valid. 
obtain Sentence of Divorce from the 
ſecond Marriage, and Wha the Validity 
of the firſt: 


$ 11. And if tha Man be above | 
Fourteen at the Time of Marria G 
and the Woman under Twelve; t 
Man may diſſent to the Marriage as 
well as the Woman: For the Conſent 
| ſhould be mutual to validate a Mar- 
riage; and the Advantage of Difagree- 
ment ſhould be ien ; „55 
| | And 


* 
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Marriages , 7 | es Nerds 
within the lemnized between Perſons within, the 


Degrees pro- Degrees R 
did F Degrees prohibits either Party may 


afterwards boaſts of being married to 
him: he may ſue her in a Cauſe, of 
n of Marriage; and ſo may a 
oman in the like Caſe, ___ 


N 


* 


Impotency, $ 14. As Matrimony was ordained 
Nullity of not only for aiding Fornication, but 


Marriage, for the Procreation of Children; if 


there be any Impotency in either Party, 
not on Account of Age, but through 


: natural Impediments, fo that they are 


prevented from having Children ; the 
Party grieved has a juſt Cauſe of Nulli- 


ty of Marriage. 


9 15. 1 


— 


Matzimonialo Cauſes 
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CHAP, 


98 15 If a Man bebaves cruell hy god XXV. 


inhumanly to his Wife, by - 


Separation 


and beating her, or perhaps at- geg 
u Other and Board. 


Means; ſo that, Og. cannot lie in 


Safety with him: She may ſue him in 


a 2 of Separation from Bed 2 


e Accountof Cruelty. „ 


6.16. And he may; ſue in the * 
£25008 on Account of Adultety, and 
ſo may ws: Man 1 in both. ons "_ 


Ret ; 51k 1 


a Man or Woman, who have been, at 


any Marriage contracted, or ſolemniz- 


ed between them; or have known or 
heard of Sentence being pronounced 
for a. Marriage between; them, from 
which - Sure: was. no Appeal; or if 
there was, the Appeal was deſerted ; 


all (notwithſtanding; their being pre- 


ſent, or their knowing of ſuch Marri- 
age) keep. and detain the Woman ; 
ſo that ſhe cannot be cited to anſwer i in 
eie „ bot 


. dy * Or 


: } Fs -A 
i FE; 


Wy 17. If the Parents or: Friends of 


1% Matrimonial-Canſes, 
CHAP. 

XXV. 8 18. Or if 'Sentende upon « Con- 
act was pronounced for folemnizing 
the Marriage, and ſhe is ſo concealed 
them, ſhe cannot be convened 
the ſolemnizing of itt 


F 19. Or if they endeavour by 
reats and Perſwaſions to prevail up- 
on her to deny her Marriage, and to 
alienate her Mind and Affections from 
her Huſband ; 


Cauſe of Im · & 20. In any « of theſe Caſes the Man | 
ediment of may ſuc them in a Cauſe of Impedi- 
ment of Marriage; and upon Proof of 

the above Facts being made, they are 

to be corrected, and puniſſied = the 
Diſcretion of the udge, and to be con- 
demned in the Cof 

A Woman in the ſame Ciroumſtan- 

ces ny” ſue ir 


PO RE F 21. IF any Perſons have been 
deſtinely clandeſtinely married without Licenſe 
marred: obtained, or Banns firſt publiſhed ; they 
may be proceeded againſt, and com- 
pelled to do publi Penance by the 
Eccleſiaſtical Judge from his meer Of- 
fice, or Office — 5 


Ja 


Matrimonial” Cauſes. 


And by a Cannon * in Force in this C HAP. 
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5 Kingdom, ſuch Perſons are obliged to XXV. 


diſcover the Perſon marrying them. 


under Pain of Excommunication ; and 
by Virtue of another + Canon the Cler- 


gyman ſo matrying them (if benefic- ' 


ed) ſhall be deprived, and if not de- 
graded, Ws 


F 22. See the Tiſh Statutes the g. 


Gd 3. c. xxviii. The 2. Ann. Seſſ. 
I. c. vi. in Part. 6. An. Part of c. xvi. 


8. Ann. Part of c. iu. 12. Geor. I. c. 
ili. 9. Geor, II. C xi. 19. Gear. II. C. 
xiii. 23. Geor. II c. x. againſt Inter- 


ges with Papiſts, and Clandoſ- 


tine Marriages. 
Can. 5 of Anne, 


nn. 32. Car. I. 
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of Proctiian. in Cauſes 7 


. of . 


Ln 


Cauſes of srer. I. NAUSES of Jagitation of 
aQitation of Marriage are plenary 
wiage. Cauſes; and are of the ſame Nature of 

Cauſes of Defamation ; with this Differ- 
ence, that the Impugnant may be com- 
pelled to anſwer the Poſitions of the 
Libel; which cannot be done in Cau- 
ſes of Defamation: Becauſe no Per- 


| Jon ſhould be compelled to criminate 
1 


if. 


§ 2. And 


4 wh ell oc m: ted} as 


1 * 188 1 
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07:30 n oO uind et CHAP: 
F 2. And if the Promovent erde, XXVI. 


that the Party accuſed had boaſted of 
his, or her being married to the Pro- 
movent; and if the Party does not 


juſtify" I" 'by ſhewing the Marriage, 5 


Sentence is to be pronounced for the 
: Promovent: : And that the Impug- 
| nant raſhly and unjuſtly boaſted of 
ſuch arriage; and perpetual Silence 


is to be impoſed upon nim, and he s 


e by condemned in the en Mere 


FP: If the ANTE intends to Julifying 
ju F the Jactitation, he may on the the Jactita- 


0108 gned him, or his Proctor, to — 


er the Libel, before Conteſtatibn, 
give in his Allegation; ; alledging the 
Marriage inſtead of an Anſwer; and 
under a Proteſtation of the N ullity, 
Ineptitude, too great Generality, Ob- 


ſcurity, and undue Specification of 
the faid Libel thould conteſt. it ge | 


tively. 


X 


The Neigbar mould accept 
this egation as far as it makes for 


kis Patty ; but as far as it makes againſt 


Matrimonial Caules. 


CHAP: him ſhould diſſent by W it to bo 
XXVI. true. | 


5 For 8 a pro- 
poſed frees the Promovent from the 


Burden of proving the Jactitation: For 


if the Impugnant does not prove his 
Juſtification, Sentence is to be pro- 
| nounced againſt him, that he has failed 


in the Juſtification, that the Promo- 


vent has proved his Libel, and Silence 
1s to be impoſed upon the Impugnant; 
and he is to be condemned i in 8 


$ 6. But if he proves his Juſtifi- 

cation, Sentence is. to be pronounced 
for him, that the Promovent has failed 
in the Proof of his Libel; and alſo 
Sentence given for the Marriage al- 


ledged: And the Promovent is to bo | 


condemned in Coſts. 


8 7. A 4 Matter, by Way 
of Juſtification, may be alſo given after 


Conteſtation of Suit; but if it be 


contrary Matter, it ſhould be propoſ- 
ed before the Publication of the De- 
5 poſitions of the Promovent s Witneſſes 


e upon 


MF © S. 2 ws 
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upon the Libel : That the Exception, CH AP. 
that directly contrary Matter is not to XXVI. 
be propoſed aſter Publication, ſhould —— 
have no Place; although it is a Queſ- | 
tion, whether in matrimonial Cauſes, 
as they are favourable Cauſes, ſuch 
Matter may not be propoſed ? 


$ 8. And if he proves his Juſtifica- 
tion, he is to be abſolved: 1 


And it is likewiſe held, that if he 
proves the Marriage, although it be 
alledged after Conteſtation, he ſhall 
obtain Sentence as before * pronounc- 
ing for that Marriage; as if (as a- 
bove +) it was alledged before Con- 
teſtation ; 3 | 


$ 9. Butif in the Libel neither the Contrary 
certain Time, or Place, in which the Matter after 
Words of Jactitation were ſpœken are Ag 
mentioned; but tome Time in General, 
as ſuch a Month or Months: Contra- 
ry Matter may be propoſed ; becauſe 
before Publication the Impugnant 
could not defend himſelf againit fo ge- 
| M neral 


| - dect. 6. + Sect. 3 
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XVI. do aer Publicadon: 
— nd” | 


Matrimonial | Cauſes. 
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5 10. For Liflance, if the Wit 
neſſes ſwore that the Werds were 
| ſpoken in a certain Place, at a cer- 
tain Time; he may prove that he 


was in another Place at that Time; 


or that ſuch Words were not  ſpo- 
ken at that. Time; or that he was 
married to the P romovent before that 
Time. 


11. It is che Opinion of ſome, 
chat the Impugnant may, during the 
Suit for Jactitation, commence a Suit 


for his Marriage, in a matrimonial 
Cauſe, againſt the Promovent, before 
the ſame judge, or another; and not 


alledge his Marriage i in Juſtification as 


before : 1 


\ 
25 


5. 12. But this at n 
lice in the Impugnant, and an Inten- 
tion to load his Adverſary with great 
Expences: And it was formerly held 
improper, 
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7 improper, becauſe two contrary Sen- CHAP. 
tences may be pronounced in uch XXVI. 
Caſe by n Judge. — Gannpriinns 
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C H A P. XXVII. 


Of Proceedings in 4 Matrimo- 


Inhibition. 


nial Cauſe. TT 


SECT. 1. TF the Pr omovent i ma- 


gines that the Impug- 


nant will contract, or ſolemnize Mar- 
riaze, with ſ\:me one elie, while the 


Lauſe depenc:; he may have an In- 


hibition inſerted in the Original Cita- 
tion againſt the Impugnant to prevent 
it; and alſo an Intimation in General, 
age inſt all others, with 2 Inhibition in- 
Eibiting them to do or attempt any 
Thing to the Prejudice of the Cauſe, 

| under 


On 


— 


> 2 ww wa =» 


9 % 9 — 4&4 A, = 


— Eauſes 


under the Penalty 5 he Law, andC . 


Contempt rg 


$ 2. Or rather a particular ate Incimation, 


tion and Inhibition ſhould be Far 
in the Pariſh Church of the Party at 
the Time of Divine Service to that 
Purpoſe; either the Time the Citation 
Vas ſerved, or before the Return of it: 
And then any Perſon ſolemnizing 

Marriage with the Party after that, 
may be puniſhed for Contempt: Be- 
cauſe his Knowledge of that Cauſe de- 
pending is preſumed; and he could 
not be puniſhed before ſuch Inhibition 
was publiſhed, if * was gnorant ved 
the Cauſe, | 


$ 3. If the Party dung i in a matri- 
monial Cauſe, ſees that the Impug- 
nant is concealed, or has left the King- 
dom ; and is afraid that his Witneſſes 
will die before they are examined ; he 
ſhould have ſuch Impugnant ſought | 
after in the uſual Place of his, or * 
Abode, among his or her . 

and N a 
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XXVII. 8 4. And if upon fack Citation the 
ped is not to be found, a Citation by 
Ways and. Ways and Means ſhould. go; and up- 

Men, on it's being executed and certified, 
* the Party ſhould be excommunicated, 
and denounced as ſuch in the Pariſh 


Church. 


= 5. And a Week or two after ſuch 
Denunciation, the Promovent or his 
Proctor ſhould alledge that all poſſible 
Diligence had. been uſed perſonally to 
cite the Impugnant ; and in Pain of 
his Contumacy in not appearin n 
the Citation Viis et Abs that h 9 
excommunicated; and denounced as 
ſuch; as appears from the proper Cer- 


tificate and den e Letters, which 
he ſhall exhibit : 


& 6. And notwithſtanding ſuch Ex- 
communication and Denunciation, that 
fuch Party lies concealed, or has left 
the Kingdom. to delay Juſtice and to a- 
void the Suit; and that his Witneſſes 
are ſo weak and infirm, that their 
Lives are in Danger, and that through 
Length of 1 and Infirmity of Age, 

| they 
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they may ng the Words of the CHAP. 
Contrach;: 7 2. JOE. 
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8 7 Where e pray ys that tha Publick E- 


Impugnant be cles by publick Edict dis. . 


_ (tobe affixed on the Doors of his Pa- 
riſh Church; or the publick Change 
where Merchants reſort) ts appear 
within a certain Time (not leſs than 
Thirty Days) to anſwer the Promo- 


vent in a Matrimonial Cauſe; to ſee a 


Libel given in; a Term alligned to 
prove it; Witneſſes produced, ſworn 
and exumined thereon ; Publication 
of their Depoſitions, to propoſe his De- 
fence, or Exceptions, and to ſee a Term 
aſſigned to hear Sentence, and Sentence 
pronounced; and to be preſent, and at- 
tend every Court Day until definitive 
Sentence be given : : 


8, And an Intimation ſhould be 


inſerted in the ſame Citation, that the 
Judge intends to proceed (notwith- 
ſtanding the Paxty's Abſence, or rather 


Contumacy) to each Particular ſpeci- 5 


fied as above: 
M 4 § 9. And 
| os 
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Watrimonial Caules. 


$ 9. And the Citation being return- 


ed, and the Service proved or certifi- 


ed; the Party ſhould be thricecalled, 
and not appearing, pronounced con- 
tumacious : And they ſhould proceed 


to each Particular in Pain of his Con- 


tumacy. 


IJ 10. The Certificate of the Origi- 


nal Mandate ſhould be continued from 


Day to Day, that there be no Diſcon- 
tinuation in the Cauſe *. 


& 11. But the ſafeſt Method would 
be (after the Witneſſes are produced, 
and examined) to cite the Party Im- 


pugnant to ſome particular Effects; as, 


to ſee the Publication of Witneſſes; 
and to propoſe his Exceptions againſt 
them 1f he has any, or any other Mat- 
ter he pleaſes: And alſo to ſee a Term 
aſſigned for Sentence, and to be pre- 
ſent at Sentence : with Intimation as 


before. 8 


Commiſſion 


for Exami- 
nation of 
Witneſſes. 


$ 12. If the Witneſſes cannot be pro- 
duced in Court, and a Commiſſion for 


their 


* Sec Chap. vii. Sat. 21%, 3a 
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thei Examination be hy „a par- C HAP. 
ticular Citation ſhould go to eite the XXVII. 
Impugnant to appear before the Com Gr 


miſſioners at a certain Place, and a fix- 


ed Time, to ſee Witneſſes produced, 
Sc. 12 d as before. 2 


90 1 5 n the Procaianc 8 forear- di 
ay the Woman remains among e 


| — Relations and Friends, who are a- 
verſe to the Marriage; and reſtrain her 


in ſuch a Degree, that ſhe is afraid to 


confeſs the Truth; ſhe may be ſe- 
queſtered ſome Days before her Exa- 


mination to any Matter alledged by 


him: 
8 14. Or ſhe may be ſequeſtered 


during the whole Suit, upon pong 


Reaſons alledged : 

As upon her marrying mother not- 
withſtanding the Inhibition to the con- 
trary ; and the Man and ſhe ſo marry- 


ingare to be puniſhed at the Diſcre- 


tion of the Judge: 

Or when a Woman is ſued by two 
for their Wife 

Or if, after Sentence be given againſt 
the Marriage, a and there is an Appeal 


upon 


e Woman. 


— —— Abe 
7 cal * 
.* ' 
\ 
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XXVII. chm pending the Appedl 2 
— 


Or. upon the Crueky of. an Huſband 
ſhe may be ſequeſtered; and depoſited 
in a proper Place, that is indifferent to 


4 both Parties; at the Expence in all 
- Caſes of the Bane praying the 1 0 


ſtration. 


15. The Promovent or his Peve. 
tor Gf ſhe is to be examined) may go 

to her at proper Times, and read over 
the Articles ſhe is to be examined up- 
on to her, and admoniſh her to declare 
the Truth: 


And Sequeſtration is aſuatly granted 


on the Ald tion of the Proctor, with- 
out the Oath of the Party. 


Moniſhed to & 16. And ſhe is to be moniſhed to 


— undergo the Sequeſtration, and (if the 


on. Judge thinks fit) inhibited perſonally 


to _— another during the Suit. 


And Perſons are uſually 


| I 7. 
2 5 noe! on both Sides with whom ſhe 


is to remain; and the Judge uſually ap- 


points 


erer Cauſes: 


CHAP. upon that Sentence, the marries ano- 


. 


2 = 


e Conte. 27 


points one of them Sequeſtrator, fCHAP. 
there be no Exceptions againft him; XXVII. 
and if there be, the bet — one: 
himſelf: 


And 1 is held in ſuch. Caſes, d that 
the Perſonal Anſwer ſhould be taken 
privately, as the Depoſitions of Wit- 
neſſes, and not drawn by the Proc. 


F 18. But the Woman folemnizing = 
Marriage during the Suit, if the Man 

ſhe ſo married knew nothing of the 

Suit; is not to be ſequeſtered: Be- 

cauſe he ſhould not be punithed on her 

Account, and for her F ault: 


But if a general Inhibition 
Was publiſhed as laid down in the Be- 
ginning of this Chapter, his Know- 
ledge of the Suit is preſumed ; and ſhe 

is to be ſequeſtered. 


8 20. If a Perſon inhibited marries —_— _— 
another, while the matrimonial Suit — 
depends; as foon as the Judge has 
Knowledge of it, he ſhould proceed 
againſt him for Contempt: for the 


Contempt 


5 


Matrimonial Cauſes-. 
CHAP. Contempt is the ſame, whether the 


I. Contract be proved, or not: 
© 21. And if Proctor or Advocate 


adviſed ſuch Marriage, he ſhould be 


ſuſpended at the Diſcretion of the 
Judge: i " 


The Confeſſion of his Client is juſt 


and ſufficient Evidence of his adviſing 
it, and Cauſe for his Suſpenſion ; unleſs 
he purges himſelf from ſuch Charge. 


§ 22. It is queſtioned whether that 
Marriage clandeſtinely ſolemnized dur- 
ing the Suit be vahd; and it would 
be the moſt effectual Stop to ſuch Pro- 
ceedings, if ſuch Marriages were an- 
nulled : ++ T 


8 23. But how far the 33. of Hen, 


VIII. Seſſ. 1. c. vi. * interferes here, 


will appear from the Words of it; 
which are “ that all Marriages con- 
< tracted between Parties not prohibit- 
ce ed by God's Laws, being ſolemnized 
« jn the Face of the Church, and 
* conſummate with „ 
ſha 


32. Hen, VIII. c. xoxxviii. En. 


SN. 


— —— 


3 A . AS 


« ſtanding any Precontract before the XXVII. 


“Time of this Marriage ne 


« Conſummation. | 


$ 24. Witneſſes may be produced wid 


may 


after Publication (without an Allega- daced * 19 


tion that they came ſince that to the Publication. 
Knowledge of the Party) at any Time 
in the Suit: 


And chough — 82 be pronoune- 
ed, and the Impugnant diſmiſſed; yet 
the Promovent may inſtitute a new 
Cauſe from tlie ſame Contract, or a- 
nother; and produce the ſame Proofs, 
or others that he knew, or did not 
know before : For this is a priviledged 
and 2 favourable Cauſe. 


25. In every Cauſe in which the Alimony. 
Wife ſues the Huſband, or the Huſ- 
band the Wife; as ſoon as it appeats 
to the Court that Marriage was ſolem- 
nized between them; the Proctor for 
the Wife ſhould alledge chat the Mar- 
riage appears, and pray that the Ex- 
pences of che Suit and ogy. be aſ- 

wy her : 1 


. * {© 
4 * of 


5 a6. The 
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e ſhall be good and lawful notwith- CHAP. 
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ERA: 

XXVII. 5 26. The Judge (the Proctor giv- 

ing him a Schedule of the Expences, 
and the adverſe Proctor having a Copy 


of! it, that he may make what Objec- 


tions he pleaſes to it). ſhall tax it. 


Taxing the 5 27. And afterwards (the Circum- 


Expences ftances of the Huſband appearing) 
| = * ſhall aſſign her Alimony — — bo 
the Huſband's Condition, at a certain 
Sum per Week, to be paid during the 
Suit, from the Time of the Service of 
the Citation; unleſs it ſhall be other- 


wile decreed by the Judge: 


8 28. And it is the = juſt Way 
to aſſign Alimony from the Time Ci- 
tation was ſerved, or returned ; and 
not from the Time it iſſued: Nan 


it might lie ſome Time without being 
ſerved: 


And the Huſpand may aledge h his 


Poverty and prove it, if the Taxation 
be too great. 


vg 29. The Proctor * the Wik 
ſhould alledge, and propound in = 
Libel, 


Matrimonial Caules. 
Libei, the Money or Subſtanee Sven 
as a Portion with her, and the Value 


176 
ven C HAP. 
XXVII. 


of the Huſband's Aſſets and Poſſeſſions w=wrm=a/, 


that it may appear to the Judge what 
Alimony he is to aſſign her from the 
Huſband's perſonal Anſwer which may 
be had to the Libel : | 


$ 30. Or his Neighbours may be 


examined vive Voce in a ſumm 


Way with Reſpect to his Circumſtan- 
ces; and the Judge ſhall aſſign a a 
Third, or at leaſt a fourth Part of the 


yearly Value of his real Eſtate: Or 


if he has none, he ſhall be taxed ac- 


cording to his Dignity, and the com- 
mon EF ame of his Perſonal Fortune; 
and a M onition ſhall iſſue for the 89 71 
ment of the dunn taxed. 


31. And 2 the Huſband al- 
wh that his Wife is an Adultreſs, 
or that ſhe had elſewhere to maintain 
the Suit, and to ſupport herſelf, and al- 
though his Witneſſes produced prove 


this : Yet it is held by ſome that not- 


withſtanding all this, Ai ſhall be 


aſſi ned, . 


Mattimonial Cauſes. 
P. aſſigned, unleſs they had concluded in 
the Cauſe : for that nothing is proved 


— as long as any Thing can be objected on 


the adverſe Side, or before Sentence, 
but guare? „ rt aro 


$ 22. If the Promovent, in a Matri- 
monial Cauſe, ſhall prove the Contract 
by one Witneſs beyond all Exception, 
and the treating upon it by others: Or a 
Recognition and Acknowledgment of 
the Contract by both the Parties preſent 
by two Witneſſes. . 


5 33. Or if one of the Parties be ab- 
ſent, if the treating of the Marriage be 
proved: Or if he proves a Contract in 
Words of the future Tenſe by two 
Witneſſes, and the treating upon it 
by the ſame or other Witneſſes. 


8 34. Or if he proves a Marriage in 
Wark of the fe! Tenſe 3 
Witneſſes, and ſuch Proofs are invalida- 
ted by lawful Exceptions unknown to 
the Party producing te. 


838. 0r 


5 | 25 | QHAP. 1 
§ 35. Or if his Witneſſes proved XXVII. | 


of no Uſe by Reaſon of a prior Adverlary , 


Contract, or Marriage, or a ſubſe- condemned in | 


obtaining Sen- ä 
„ 


quent Marriage ſolemnized during the Coſts though 


In any of theſe Caſes his Adver- 
fary is uſually condemned in the Colts 


_ expended by him. 


$ 36. And if the treating of the Promoventab- 
Marriage, and the giving and receiy- ſolved. 
ing of a Ring be proved; the Judge 
uſually abſolves the Promovent from 


the Coſts of Suit. 


I 37. When Sentence is pronounced a Ws 
for a Marriage; the Impugnant ſhould 

be cited to ſhew Cauſe why Sentence 

ſhould not be executed: And after 

Sentence is ordered to Execution, a 

Monition iſſues againſt the Party to 
ſolemnize ſuch Marriage within a 

certain Day appointed therein ;-or to 


appear the Court-Day after to ſhew 
Cauſe why he ſhould not be excom- 


1 
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eee ae 
Monition. 


Patrintonial Cauſes, 


838. But the preſent Practice is, that 


after the Time for. appealing Lapſes, 
. a Monition be iſſued againſt the Party, 
to ſolemnize the Marriage within a 
fixed Day after he be ſerved with 
it; under Penalty of Excommunica- 


tion pronounced _ him in ſuch 


Monition in Default; if ſuch Mar- 


riage be not ſolemnized within that 
Time : And an Order for denouncing 


bim excommunicated. in that Caſe is 
contained in the ſaid Monition. 


Marriage to be $ 39. And the Party requiring 


ſolemnized. 


&*> / 3 


the Solemnization of the Marriage 
ſhould procure a Licence for it ; and 


12122 the. adverſe. Party ſhould be applied 


to appoint, a Day for the. Cele- 


pugnant, if to be found; or other- 
wite proteſt concerning it before Wit- 
mess. uy N ; | | 


bration of the Marriage; And if he 


will not, the Promovent ſhould ap- 
point one, and ſignify it to the Im- 


ſhould go to the Church where the 


Marriage is to be ſolemnized, and 


ſhould 


F —w 
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ſhould have the Clergyman ready, C H A P. 
and wait the Coming of the Impug- XXVII. 
nant; (who not coming) the Pro- Sn, 
movent ſhould proteſt before Witneſ- 
ſes concerning his being preſent; and 
his Diligence in endeavouring. to baus 
the Marriage folemnizedy T_T 


41 4 1 


$ 41. On the Day: ind to re- Return of Mo- 
turn the Monition, the Service of jt nition. 
being certified, and (for the greater 
Security) the other Things as above 
being proved by the Party; the 
Party Impugnant not appeating to al- 
ledge any Cauſe why he did not ſo- 
. the Marriage is in Penalty 
of his Contumacy to be excommuni- 
cated: And afterwards to be pro- 
ceeded Wil as in other Cauſes. 5 


f / 


8 we Ge. as it is at” - preſent, 
forty Days after he has been de- 
nounced excommunicated according 
to the Tenor of the Monition; the 
Service of it ſheuld be certified; 
and the Denunciation of the Party 
Ou” 


* Set. 305 40. | 
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— mu 


I Contuma- 
cious to be ex- 
communi- 


cated. 


Matrimonial Caules. . 


8 43. Then the Proctor ſhould al- 
ledge that he ſtood out excommu- 


nicated for forty Days, and pray that 


the Judge may ſignify for the Writ 
De Excommunicato Capiendo; and if 
the Party be impriſoned upon it, 


and alledges that he is ready to ſo- 


lemnize the Marriage, the judge 
or his Surrogate ſhall go to him to 


adminiſter the Oath for obeying the 
Laws Eccleſiaſtical; or ſhall grant a 


Commiſſion for that Purpoſe : And he 


ſhall be abſolved only to a Day cer- 
tain ; and ſufficient Caution ſhall be 
taken from him for the Performance 


of the Marriage. 


& 44+ But if after he is at £5 


berty he will not folemnize the Mar- 


riage; it is a Queſtion whether the 
Judge can by Virtue of the former 


Ex communication and Denunciation 


write for the Writ De Excommuni- 
cato Recipiendo; as he was only ab- 


ſolved to a Day. 


Or whether he is to be Moniſhed, 


Excommunicated, and Denounced as 


before ; 
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before; and this is — the ſafeſt CH AP. 


Way: XXVII. 
— 
And the Age may 788 oyer his 


Bonds to the * . 


\ 


vorce. 


rated not to 
marry durin 


Lives. 


. 
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| XXVII. 1 
, Cauſes of Divorce. 


rer 
* 


Sentence in SECT, 1. IN Cauſes of Divorce, and 
Cauſes of Di- 


Nullities of Matrimony, 


Sentence ſhall not be pronounced up- 


on the ſole Confeſſion of the Parties, 


however taken upon Oath : And Cir- 
cumſpection and Caution ſhould be 
uſed in ſifting out the Truth by the 
Depoſitions of Witneſſes; or other 


lawful Means; for it often happens 
that Perſons willing to ſeparate make 


Parties ſepa- 


K 


1 


5 


Confeſſions for that Purpoſe *. 


$ 2. And it ſhall be inſerted in 
all Acts of Sentences for Separation 


each others 4 Thoro et Menſd +, that the Parties 


ſhall not marry, but live chaſtly du- 
ring each others Life; and ſufficient 
Caution and Security ſhall be given 
(before Sentence be pronounced) by 


the 


4 See Can. 53; Car. I. HER 


1 See Can, 55. Car. I. 


rs 7 ITY 
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the Party or Parties requiring the C H A P. 
Divorce that they will not tranſgreſs 8 
ſuch Prohibition. 


$ 3. If If the 3 e . Compenſation 
the 2 likewiſe committed _ 1 
Adultery, there is a Compenſation of = 
the Crime: and *. Gal be no Fa 1 
| Separation. 


5 4. Or if the 239 95060 Injury for- | 
that * Promovent had Knowledge given. 
of the Crime committed, or was pro- 

bably acquainted with it, and after- 

wards was reconciled to, id had 

carnal Knowledge of the Farty'z. m9 | 

Sentence for Separation ſhall be 

'ven; becauſe the Injury was ber. 

given. 5 

8 5. Such is a probable Know- 
ledge, as if the Huſband ſuſpecting 


the Wife accuſed her, and the con- 
iefſed the Cime: 2 


Or if the Witneſſes e col 
the 1 Huſband ſome Time before the 
Suit was inſtituted, that they were 
| Eye Wi _— and could wear, to the 


Fact. 8 5 
* N 4 61-4 Or 
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CHAP. Or if the Huſband caught her 0 


the Act of Adultery. 
8 6. In Cauſes of was * "is 


- potency upon Petition of the Party 
alledging the Defects; the Judge 


may compel _ Man (if he be the 
Perſon alledged to be defective) to 
appear in 20 * Place; and ſub- 


ject himſelf (if the Defects be viſible) 


to the Inſpection and Examination 
of ſkilful Perſons, Phyſicians, &c. 
who ſhall (having firſt been ſworn 
diligently to ape 

fect or Diſorder to the Court, and 
that it is in their Opinion incurable ; 
if they think ſo. 


S5 7. It ſhould 4 alſo alledged 
on the Part of the Woman, that 


ſhe is young, fit for Procreation 


of Children, and that they lived, 


and lay together for three Years; 


and although deſirous of it, yet ſhe 
was never known * her Huſ- 


band. 
5 8. But ws the Impotency appears 


immediately three Years Continuance 
—_ is not, neceſſary. 


return the De- 


99. 


. a. es. oo i... a. 
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mentioned) ſhould alledge that ſhe is 


a Virgin untouched, and not known 


by any one. 


$ 10. And to prove this, Mid wives — 


and experienced Matrons are to be pro- 
duced, and ſworn to inſpect her, and 
if they return upon Oath that ſhe is 
a Virgin, upon the concurrent Cir- 
cumſtances of her being young, and 
living together for three Years, Cc. 
Sentence ſhall be pronounced for the 
Nullity of ſuch Marriage. 


Tb End of the Matrimonial Cauſes. 
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5 9. If the Deſects do not appear XXVII. 
plainly, ſhe (beſides the Allegations —— 
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Seer u., 


| A Sentence of our Wil 
concerning That we would have done 
with, our Subſtance after our Death, 
together with the Appointment of an 
Executor : And i it differs from a 725 
or Codicil in the appointing an Exe- 
cutor, for Sis, Is ential to a Tal. 


ment. 


dds: Codicils are for the Explana- Codicils, 
tion or , Alteration of | ſomething in 
the Teſtament, or the. Addition to, 
or Subſtraction of ſomething from it: 


And there 250 be as many as the 
Kane, 5 515 22 n to rb 90 thotivbs 


Fe 
4 ry If! in two Codicils at not ap- 


racing WICH. © Was Ws = one and 
| the 


en 


7 is che juſt Teſtament. | 
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CHAP. XXIX. . 
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0 CL 7 7A and Tifaments. 


a. vo IT; is the juſt 
Sentence of our Will 
concerning "Thad we would have done 
with our Subſtance after our Death, 

together with the Appointment of an 
Executor: And i it differs from .a Will 
or Codicil in the a ointing an Exe- 
cutor, for ab, is elſential to a Ka 


ment. 


Teſtament. 


8 2. Codicils are fon the Explana- o. Codicils, 
tion or , Alteration of | ſomething in 
the Teſtament, or the. Addition to, 
or Subſtraction of ſomething from it: 


And there may be as many as the er 
e webe i, not e to Sh bckivbe 
other OO bat ad 


all 3. 4c 3 in two Codicils cit not ap- 


rating WICH © was „ abs E one and 
5 _ the 


Wills and Tedtaments. 


CH A P. the ſame Thing be deviſed to diffe. 
XXIX. rent Perſons; it un be divided be- 


Co tween them. 


| Landaderiſed. $ 4. . Lands may be deviſed by Will 


adviſedly to 


without Executors ; and they ſhall be 
in Writing ſigned by the Party de- 
viſing them, or by Somebody by his 
Directions; and atteſted and bleibe 
by three or more Witneſſes in bis 
Preſence: And no Deviſe of Lands, 
&c. ſhall be revocable but by Will or 
Codicil in Writing, or other Writing 
declaring the ſame; or by burning or 
cancelling the ſame by the Teſtator, 
or in his Preſence, Tr by his Direc- 
tions *. 


And REPEL of Lands, Tenements 
or Hereditaments are not cognizable 
in the Eccleſiaſtical Court, 


55 Teſtaments ſhould be advi- 
ſed and deliberately made; the Teſ- 
_ ſhould be Compos Mentis, & 

99 Juris ; his Wil ſhould be in- 
9 ö dependent, 


©, ®* See the Jriſh Stat of 7 Gul. 3 Sell. 1 
c. 12, 29 Car, 2. c. 3. Eng. 


Se Hs 1 . P 


{ 


Wills and Testaments. 2189 

dependent, without Fear, Fraud or C H AP. 
Coaction: It is Ambulatory to his XXIX. 
Death; ſo that no Manner of Ex- —Y 


reſſion in his Will ſhall. diſenable 

im from making another. n 
The Civil Law requires ſeven Wit- 

neſſes to a Teſtament ; but with us 


two are ſufficient; except to a Wall 


deviſing Lands, 


$ 6. Wills are written or 'Nuncu- Wills Nuncu- 
pative. Nuncupative Wills are not Pe. 


good where the Eſtate bequeathed 
in them exceeds the Value of Thir- 


ty Pounds; unleſs it be proved 
by the Oaths of three Witneſſes 


that were preſent at the making 
_ tha, 8 


$ 7. Nor unleſs the Teſtator, at 
the Time of its being pronounced, 
bid the Perſons preſent, or ſome of 
them, take Notice that ſuch was his 
Will, or to that Effect: Nor un- 
leſs it was made in the laſt Sick- 


neſs of the Deceaſed, in his own 
| Houſe ; or where he reſided for ten 


Days 


7 
3 
. 


190 Wills and Te 
C HA P. Days 


le 8. Mal no Teſiaony dall bs 
renting to prove ſuch Nuncupative 
Will, after ſix Months paſs from the 
Time it was ſpoken; : Unleſs ſuch 
Teſtimony, or the Subſtance of it, 


was committed to Writing within fix 
N after making ſaid Will. 


No Probat hall 66 given of 


1 woch Will till fourteen” Days 255 the 


Teſtator's Death expire; nor unleſs 


Citation iſſues to call the Widow, 


or next of Kin, to me che Lame 
if they por rag | 


+ 4 £ . 
it; w 


| And no Will in Writiog concern- 


ing a Perſonal Eſtate ſhall be re- 


pealed, or otherwiſc'altered;''or chang- 
<d, by a Will by Word of Mouth 


only; unleſs it be committed to 


Writing, read to, and allowed of by 


Witneſſes at Err. 


5 PSY , 
2 i m1 R 7 Ni JL 


. = 
* 
1 7 i . f i . 
1 * # 
S& ® TS 4 . #7 ; > 
* - * 


7 Gul 3, ut antea, 


before; unleſs he's Was 3 
XXIX. prized ang taken fick . Mane 2 
3 


the Teſtator, and . ee 8 Abts 


: * * * * 5 d nen # = # ws 4h 


ing Adminiſtrations in Caſes of Inteſ- 


tacy, and alſo. the Method of diſtri- 


buting Inteſtates Eſtates, See the Stat. 
28 Hen. 8. c. 18. 10 Car. 1. Seſſ. 3. 
c. 10. 7 Gul. 3. Seſſ. 1. c. 6. with the 


mm e in Robbing' s Abridg- 
N | 5 4 


N Wimes that, is 2  Legatee can 
be admitted ſuch without renouncing 


his Legacy, and leaving, ſuch Renun- 


ciation with the Regiſter. See the 
late 1r1fþ Mage 25 Gao. 2. cap. 11. 


2 . 8. e. 5 . 6. «8. Bug 
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192 Teſtamentary Caiiſes, | 
Of 3 Cauſes. 
— Srer. 1. A 8 the Oath in * 


Domini is prohibited 


Prodtors; ; the Executor ſhould per- 
ſonally exhibit the T eſtament; or if 


not able to attend, ſhould procure a 


Commiſſion to ſome Perſons to ad- 


miniſter to - him an Oath that he be- 
lieves it to be the true laſt Will and 
1 of the Deceaſed; - that he 


will pay the Debts and Legacics ac- 


cording to Law, as far as' the Ale 


extend *. 


$ 2. A be lt ee 


Aſſets appraiſed, and a true Inventary 
formed of them, and returned with- 


in a certain Day, which the Court 
ſhall appoint: And Letters of Ad- 
miniſtration ſhall be granted to the 
Executor, and the Judge ſhall aſ- 


; 155 him a Day for returning an 


- "1 5 This 


* "ug A Car, Is 
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This is proving. a Will in Common C H AP. 18 
Form, and it may be queſtioned at any XXX. w 
time within thirty years after. — 28 ö 
8 3. An Inventary is a Deſeription fn ö | 
of the Goods and Chattels of the De- Inventary. 1 
ceaſed, valued by four indifferent Per- | 
ſons of the Neighbourhood, two of | 
which ſhould be at leaſt his Creditors, 
or Legataries; and it is to be begun 
within thirty Days after the opening 
the Teſtament, and finiſhed within 
ſixty after, if the Goods be near each 
other; or if remote, within one year: 
And no Executor is to be ſued till after 
ſuch times. 5 £ h 


$ 4. Proving a Will in Form of Law Proving in 

is done by citing the Widow or next of Fm . 
Kin to be preſent when the Will is ex- 
hibited; Witneſſes produced, admitted. 

ſworn, and examined upon it; their 
Depoſitions publiſhed, and the Validity 

of the Teſtament pronounced for: : 3 
And in this ea the Executor is not 

to be compelled to prove it any. more. 


5. An Adminiſtrator, where a Per Adminiſtrator. 
ſon died inteſtate, is to {wear that h: 
be lieves there was no Will before he ca 
take Adminiſtration ;; and that he will 
| O r 


be i, * 


194 Teſtamentaty Cauſes. 
CH AP. give in an Inventary (as before in the 
XXX. Caſe of an Executor) and he is to give 
J ſfaeient Security for his diſtributing the 


an Account: 


' May be com- § 6. And although a Day is aſſigned 
pelled toac- him to give in an Inventary and an Ac- 
Om. count ; yet it is held, that an Execu- 


to do it before that Day, by a Legatee, 
next Relation, or Creditor. 


Temerary Ad- § 7. Before a Cauſe of Temerary 

nuniftration. Adminiſtration be inſtituted, the Exe- 
cutor or Adminiſtrator, intending to ſue, 
ſhould ſhew the Perſon to be ſued his 
Letters of Adminiſtration ; and before 
Witneſſes deſire him to give up the 
Goods of the Deceaſed, which he has 
in his Hands, that they may be applied 
to their proper Uſes. PEN 


; $ 8. And if be will not give them 
up, the Executor or Adminiſtrator 


rary Adminiſtration, or - may cite him 
FO to anſwer Articles at his Promotion. 


| ee * ſuch Caſes is, that ſuch a Perſon is lawful 


Aﬀets according to Law, and giving in 


tor or Adminiſtrator may be compelled 


8 8 a. 1 1 — 7 Kot 1 n 


' ſhould ſue him in a Cauſe of Teme- 


Sentence in . $ 9. The Nature of the Sentence in 


Executor | 


2 + as 
a SD 


. 
% * * 
= * 
22 


Executor of the Deceaſed ; that the Im- C H AP. 
pugnant hindered the Execution of the XXX. 


Will by temerariouſly adminiſterin 
and detaining ſuch and ſuch Goods of 
the Deceaſed; for which he is to be 


pronounced to have fallen into the Sen- 


tence of Excommunication pronounced 
by Law; and to be excommunicated: 
And he is to be denounced as ſuch, and 


proceeded againſt as againſt any other 


excommunicated Perſon, and to be con- 
demned in the Coſts, . 


— 


ee 


4 


8 10. If an Executor about to prove Intimation. 


a Will in proper Form is afraid that the 
Impugnant will abſent himſelf, and 


prove contumacious, and ſo give great 


Delay : And if his Witneſſes are of pre- 


carious Lives, he ſhould inſert in the 


original Citation an Intimation, that 


whether the Impugnant appears or not, 


the Court will proceed: in the Cauſe, 
and in his Abſence in Penalty of his 
Contumacy: And. Intimations of the 


ſame Kind are inſerted in many other 


Teſtamentary. Cauſes. 


11. If an Executor or Adminiſtra- 
tor be called before the Judge of the 


Court of Prerogative in any Teſtamen- 


tary Cauſe : Or if the next of Kin, 


O02 having 


196 Teſtamentaty Caules. 


CHAP. having a right tothe Adminiſtration, be 


eie to accept or refuſe it; his Proctor 
may appear under a Proteſtation of not 
Diſſentg os aſſenting to the Judge, and alledge that 
the Juriſdic 
tion of the the juriſdiction of the Court is not ſuf- 
Prerogative. ficiently founded; for that the Deceaſed 
did not die polleſſed of Bona Notabilia 
in any Dioceſe or Peculiar, -but that in 


which he died. 
$ 12. And the Proof that he bad 


Bona Notabilia ſhall lie upon the Promo- 


vent; and the Impugnant (if the Pro- 

movent proves it) ſhall be condemned 

in the Coſts of the Proof, and be oblige 
to anſwer : 

Or the Impugnant may plead that he 

is not obliged to obey the Mandate, un- 

leſs the Juriſdiction of the Court firſt 


— 
8 13. If a Will be 3 Fay is 


written out entirely, or ſubſcribed by 


: the Teſtator, and the Witneſſes to it are 
dead : 


Or, if any Inſtrument. incidentally 


brought in be exhibited ; and the ſub- 
ſribing Perſons are likewiſe dead. 


Extidiing In- 8 14, In theſe Caſes, If the Party 


has any other Inſtruments ſubſcribed by 


E 7171 . . ˙ alt Ml. . ay was La) 


the 


© oS 


8 % 
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the ſame Perſons, or Witneſſes, to C H A P. 
which he can produce living Witneſſes: XXX. 
Then the Proctor may exhibit them 
in Proof of his Allegations; and alledge 
that ſuch are ſubſcribed by the Name of 
the Teſtator, and of thoſe Perſons men- 
tioned in the firſt Exhibits; and by the 
very ſame Hand with which the Will, 
or the firſt Exhibits are ſubſcribed ; and 
this Allegation is ta be propounded 
jointly and ſeverally, as all other Alle- 
gations are. | 


§ 15. And then he ſhall produce To obtain. 
Witneſſes to this Allegation, and after 
Publication, if his Intention be proved, 
and it appears that the ſecond Inſtru- 
ments, or Writings exhibited were ſign- 
ed, and ſubſcribed by the Perſons whoſe 
Names are ſubſcribed and ſigned to the 
firſt Exhibits ; he ſhall] alledge that he 
has ſufficiently founded his Intention by 
the Depoſitions of the Witneſſes, and 
ſhall refer himſelf to them, and the Ex- 
hibits aforeſaid, and the Law : 


F 16, And he ſhall pray that a Com- a Compariton 


pariſon be made hetween ſuch Words of Hands. 
(theſe particularly to be ſpecified) in 
them; and ſuch Words in the firſt Ex- 
bibits; that is, the Names ſubſcribed 

EL ETZ 


198 Teſtamentaty Canfes; 
CHAP. to both Exhibits; by ſkilful Perſons 
XXX. ſworn faithfully to compare the ſame 
aud to return their Judgment on a Day 
certain ; and the Judge ſhall decree ac- 
cordingly. N | 


$ 17. And four or ſix of the Proctors 

moſt ſkilful in Writing ſhall be ſworn 

to that Purpoſe, and they ſhall meet in 

a Place indifferent to both Parties with 
the Regiſter to ptoduce the Exhibits, 


Comparators | 8 18. And the Adverſary or his 
| 10 We Proctor may be preſent to give any In- 
formation to the Comparators; and they 
are to return their Judgment in Writing 
ſubſcribed by their own Names: 
And this is to be exhibited on the 
Day appointed by the Party praying the 
Compariſon; the Adverſary diſſenting 
if the Similitude be confeſſed ; if not, 
accepting it as far as it makes for his 
any. NT 


Will entirely § 19. If a Will be written entirely 
my A ug in the Hand-writing of the Teſtator; 
or if it be written by another, and ſub- 

5 ſcribed by him, and not publiſhed and 
acknowledged before Witneſſes; if it 

be proved by the Exccutor, that it was 

found immediately after the Teſtator's 

Lk, 15 Death 
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Death among his valuable Papers, be- C H A P- 
fore ſuch an one could be. written; XXX, 


and the Comparators ſhall declare that Vw 


it is the Teſtator's Hand-writing ; this 


ſhall be confirmed, eſpecially if it be a 


| Will containing Diſpoſitions among 


Children, or for pious Uſes. 


$ 20. Or if one Witneſs proves the 


Will, and it be found by comparing the 
Writing that it is figned by the Teſta- 
tor's Hand, it is ſufficient. 


$ 21. Or if it be proved by two 
Witneſſes that the Teſtator conkelſed, 
and declared that he made a Will, with- 
cout declaring the Contents, or where i it 
was; if the Writing agrees to the Teſ- 
tator's Hand, it is held that it ſhall be 
We valid, eſpecially if it be a 


iſpoſition among Children; or for pi- 


ous | Uſes. 
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CHAP, XXXI. 


Of calling Executers, Kc. 75 


account. 


Legatary may SECT. 1. 


compel be” Legacy, and the Exe- 
count, eutor refuſing to pay him through want 


of Aſſets; or a Creditor in ſuch Circum- 
ſtances may compel the Executor to ex- 
hibit an Inventary, and to render an 
Account of the Aſſets he has adminiſter- 
ed. | „ 


$ 2. And the Perſon requiring and 
bringing him 'to account ſhall not de 
condemned in Coſts, unleſs he conteſts 
the Account, and compels the Executor 
to prove it. | 


Reſieuary Le- F 3. A Reſiduary Legatee, and a 


gatec, or 


Fino Minor being a Legatec, may ſue for an 


Account by his Curator or Guardian, 
which the Court ſhall aſſign him; and 
the next of Kin to an Inteſtate may like- 

| wiſe compel the Adminiſtrator to ac- 

| count, 


Legatary not paid his 


c 
b 


oe. a ee Gund eh: WAYS ah 


Teſtamentary Canſes. 201 

count, that the legal Diſtribution may C H AP. 

be made amongſt thßem. e r 
$ 4. And if the Reſidue of the Teſ- Diſtribution of 

tator's Fortune be not at all diſpoſed of, * 

and the Executors are left a particular 

Legacy for executing the Will; ſo that 

they are Nudi Executeres : It is held 

that the Judge from bis meer Office may, 

call them to an account; or at the In- 

ſtance of thoſe intereſted, and order a 

proper Diſtribution of ſuch Reſidue. 


$ 5. The Executor called to account Executor muft 

mult appear perſonally, unleſs the Inte- ly, : 
reſt of the Perſon citing him does not 
appear ; and he denies that he is inte- 

relted : and his Proctor exhibiting his 

Proxy for him ſhall alledge that his 

Party is not obliged to anſwer the Cita- 

tion, unleſs the Promovent's Intereſt 


firſt appears. 


§ 6. And if he proves his Intereſt, 
the Impugnant ſhall be condemned in 
the Coſts made upon the Proof, unleſs 
he can ſhew ſome Probability of his not 
knowing it; and when the Intereſt of 
the Promovent is proved, he does not 
conteſt the Proof, or take Exceptions 
againſt the Witneſſes: the Reaſon why 

| | 3 the 
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C H A P. the Executor muſt appear perſonally 72 
XXXI. becauſe he muſt (wear to the Truth of 
che Account, | 8 | 


Creditor prov= | 
=gwalntcreſts may alledge that the 


8 7. The Certificate of the Mandate 
to exhibit his Inventary and Account 
ſhould: be continued from Day to Day &, 
until Proof of the Promovent's being 
intereſted' be made ; and that done, the 
Impugnant may be excommunicated, if 
he does not obey the Tenor of the 
— v Is 


§ 8. ACreditor to _ his Intereſt 
eſtator was in 
Debt to him, and may ſhew his Bond 
or Obligation, and prove it by one Wit- 
neſs ; or by his Book, where he keeps 
his Accompts, if he be a Merchant, 
and proves it to be his Accompt Book. 
In ſuch Caſes full Proof is not neceſ- 
fary, (for it being an incidental Tem- 
poral Matter) one Witneſs to it is ſuf- 
ficient. 1 


98 9. As the Impugnant is cited to 
appear perſonally to give in his Account 
upon Oath, Infirmity or other juſt 
Cauſes being alledged and proved by his 
1 8 EL P Proctor; 


See Chap. VII. Sect. 13, 14. 


9 


Proctor; a Commiſſion to have him C H A P. 
ſworn and examined upon the Accompt XXX I. 
| ſhall be granted, and executed as other eee | 
Commiſſions ; the Adverſary being mo- — 3 
niſhed to attend; and if he does not, all compt. 

ſhould be done in Penalty of his Contu- 


— 


8 10. When Inventaries are formed, Inventary ex- 
the Goods and Chattels of the Deceaſed hibited, | 
are to be appraiſed, and valued by fome _ 
honeſt Perſons of the Neighbourhood, 
and reduced into an Inventary, which 
the Executor or Adminiſtrator ſhall (by 
Virtue of the former Oath taken by him, 
at the Time Adminiſtration was granted) 
exhibit : „ 
But if he be cited to return an Inven- 
tary, he then is ſpecially to ſwear to the 
Truth of it. | | 


Sti. One Inventary ſubſcribed. by 
the Party exhibiting it is to be left with 
the Regiſter ; and another ſubſcribed'by 
the Regiſter is to be given to the Party: 

And this Inventary thus formed and 
exhibited, if the Party ſwears it to be 
true, has full Credit in every Cauſe; 
and (as it is held) frees the Executor 
from proving the Truth of it; or that 

the Teſtator had no more Aſſets: = 


204 Teſtamentaty Caules. 
CH A P. the Proof that he had, ſhall lie upon his 
XXXI. Adverſary., b 
$ 12. If Lands be deviſed to be ſold 


for the Payment of Debts or Legacies; 
neither the Money raiſed, nor the Pro- 
fits are reckoned the Teſtator's Goods 


or Chattels. 


_ Tnventary be- & 13. A Party having Intereſt in the 
756 ogg Eſtate of the Deceaſed can compel the 

| tion, Executor or Adminiſtrator before Let- 
ters of Adminiſtration iflue under the 

Seal of the Court, to exhibit an Inven- 

tary upon oath : And alſo at the Peti- 

tion of the ſaid Party at the ſame Time, 

the Judge may grant a Commiſſion to 

certain Perſons to appraiſe; and to re- 


turn an Inventary of the whole perſonal 
Eſtate of the Deceaſed. 


Commiſion $ 14. b a Monition iſſues to ſome 

fun one in particular, and to all others in ge- 

Tears Al neral, poſſeſſing any of the Groth of 

the Deceaſed to exhibit them tothe Ap- 

praiſers, for the Purpoſes aforeſaid, un- 

der Penalty of the Law and Contempt 
thereof: 5 

And the Commiſſion being executed, 


the Inventary is to be exhibited, ſub- 
5 : ſcribed 


; 8 1 PREY Sr kd & nets  . a% a ood 
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ſcribed at leaſt by two of the Commiſ- C H A 


ſioners. 


8 15. In Accompts the Executor is Accompts. 


to charge himſelf with the. Value of all 
the Aſſets ſpecified in the Inventary; 
and the Debts of the Teſtator (ſuch as 
are paid and not paid to be ſpecified) the 
Funeral Expences, the Charge of prov- 
ing the Will, and the Coſts (if any) of 
recovering or defending the Goods of 
the Teſtator are to be deducted out of 
this, that it may appear what Sums re- 
main unadminiſtered in his Hands. 


$ 16. Although an Inventary be re- 
turned, and an Accompt given in at the 
meer Office in the Abſence of the Party, 
| yet the Executor may be cited, at the 
Inſtance of any one properly concerned, 
to return a true and full Inventary of all 
the Goods of the Deceaſed; and perſon- 
ally to render an Account of his Admi- 
niſtration; and he is to do that upon 
Oath if required; and he may exhibit 
the former Inventary, ſwearihg that it 
is perfect. 5 


98 17. And this Inventary is not to be 
exhibited under a Proteſtation of adding 
to it, as it is uſually done when exhi- 


bited © 


7 
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C HA P. bited in common Form: But it muſt be 


XXXI. full and perfect; and if it be not, the 


party exhibiting it may be procceded 


againſt for Perjury, as he ſwears it to 
be a true and full Inventary: | 
And the Adverſary may reprove and 
object againſt this Inventary, although it 
has been doubted, whether he could do 


ſoafter demanding his Oath upon it, that 


is, the Executor's Oath. | 


Small Sums al. § 18 % Small Sums, not exceeding 


lowedtheExe- forty 'Shillings, ſhall be allowed the 


cutor upon his 


oyn Oath, Executor on Account upon his own 


Oath: 
- And an Allega ion from his Proctor 
(as he the Executor ſwore, before to the 
Truth of the Account) that he expend- 
ed ſuch Sums is ſufficient, without the 
Executor's appearing again, and ſwear- 
ing that he did ſo _ | 
But if he divided fraudulently great 
Sums into ſmall Sums, he is not to be 
allowed them. E A 


Debts of the $ Ig, In charging Debts of the Teſ- 
— _ tator which he paid, he muſt prove that 
— they were lawful Debts; which may be 
done by ſhewing the Bonds or. Special. 
ties, and proving them by one * 

5 EA . : an 


2 * "<< * 
* 7 * 
1 * n * : be 
” * 


O = n 2 — re 


e. 


Ce 


* 
* 
Py . 


and full and true Payment by another C H AP. 
Wang. 7 00 
$ 20. And the entire Expences lie 
has been truly at in defending or proſe- 
cuting any Law-ſuit, on Account of the 
Teſtator, ſhall be allowed the Executor: 
but if he recovered Coſts he ſhall be 
charged with them : OT 5 
Hut he ſhall prove that the Suits were 
commenced by proper Witneſſes; and 
what: Sums thereon (above forty ſhil- 
lings) he expended. ns 


$. 21. When Executors or Admini- Executors ob- 
ſtrators are cited to Account; or if they ne Plat 
be not cited, to avoid Diſturbances they Cs 
may call the next of Kin in particular, 
and all others in general, (that are any 
Ways intereſted in the Goods of the 
Teſtator) to appear on a certain Day to 
fee a true and ful Inventary of the Teſ- 
tator's Aſſets given in; and an Account 
of their Adminiſtration rendered, Wit- 
neſſes produced, and ſo forth to defini» 
tive Sentence; with Intimation that if 
they do not appear, they will proceed in 
Penalty of their Contumacy. | 


$ 22, And(they not appearing) Pro- 
ceedings muſt be carried on (as before 
| | m 
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C H A P. in matrimonial Cauſes). in Penalty of 
XXXI. their Contumacy. 
sentence forit. g 23. And Sentence obtained this 
Way fora Plent Adminiſtrauit will pre- 
vent many particular Suits for an Ac- 
count; as each Perſon any Way con- 
cerned before this Sentence (not with- 
ſtanding Sentence in a former Suit where 

he was not cited) might ſue ; and will ſe. 
cure the Teſtimony of his Witneſſes, if 
any of them be weak and infirm : For 
Proofs made and Acts done at the In- 
ſtance of a Party cannot hurt abſent 
Perſons; for they may -alſo ſue unleſs 
generally cited as here laid down. 


$ 24. Minors concerned cannot be 
_ prejudiced by this, but may call Execu- 
tors to account: Though it is the Opi- 
nion of ſome that Minors above ſeven 
Years may be called to conſtitute a Proc- 
tor; and to pray that Guardians or Cu- 
rators be aſſigned them; and that if they 
do not do fo, all Acts in Pain of their 
Contumacy will be valid : = 
And it is alſo held, that the Judge 
from his Office may aſſign Minors with- 
in ſeven Vears of Age, Guardians, and if 
he does, that the Acts done in their Pre- 
ſence are good. But Quere? : 
1 | CHAP, 


—— 44s 8 


T ehamentary Gar. 


3111 60 71. a Lin 2 W's: NE ER IS 's 5 
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+) eig yen b Offs e 


Y 1 7 peg 0. Mi 


15945 4 Sits for Te 


nor, 4 
10 4. 11 we 7 I 
cies. © Pa 


wa 100 | 1 left A Mi- 


nor under ſeyen Years ; 
the Father, or next of Kin to (aid Mir 
nor, may appear, and alledge that ſuch 
a Will was made by ſuch a Perſon ; 
and ſuch an one appointed Executor 
therein; and. that ſuch 2 Legacy was 
left his Sun, 0 WHO is under eden Years 
e ih ni Nn bas nt 
| ve il . 


82. And that as he has not aPerſon Guardians for- 
in Law to ſue, he implores the Office Minos. 
of the Judge, and prays that Guardians 


be aſſignedi him: to proſecute 4 Suit a- 
gainſt ſuch Executor: And the Judge 
ſhall: aſſign hin. the ſaid Father, or 

next i of Kin, with one or two of = 


Prodtors of the Cour tor Guardians. . 


TO 0 an Tt -f | 71 | If 11 01. 


4 31 Bur if the Minor be abeg ſe- 
ven, he muſt * perſonally, and 


alledge 
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CHAP. alledge as above; and pray that ſuch 
XXXII. and ſuch Guardians be affigned him: 
—Y— And upon his living at a great Diſ- 
| tance fr 1 the Court, or upon other 
Reaſons, the Judge may grant a Due 
miſſion for that Purpoſe: 5 
Or the Minor may conſtitute a ſpe- 


cial Proctor to pray that Guardians be 
aſligned him, | 


Cauſe de-. 8 4. When Guardians >» 8 

ſcribed. they may in Conſequence of that iſſue 
Citation againſt the Executor; and in 
the Beginning of the Libel the Cauſe is | 
to be deſcribed in this Manner : 


In the Name of God, Amen, Beſore 
you A. B. &c. The Party of F. C. a 
Minor, and Legatary in the Laſt Will 

and Teſtament of C. D. ſuing by E. F. 
his Guardian by this Court lawfully 
conſtituted, againſt G. K. &. 


5 F. Anda particular Anide i is to be 
inſerted in the Libel, declaring that 
E. F. was lawfully affigned and made 
Guardian: And if he was conſtituted 
Guardian by Commiſſioners appointed 
for that Purpoſe, he ſhould, before 
Concluſion in the Cauſe, exhibir *the 
Com- 


e on ay wi 
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Commiſſion and Aſſignation of him as C HAP. 
XXIII. 


Guardian: 


And W the Suit was inſtituted A | 


in the Name of the Wy cow aged 


8 6. The Proctor. * 1 is 0G Pewter as he) 
ſwer for what Coſts are'to be given a- a him- 


againſt the Minor, if he be caſt in che 


Cauſe, ſhould take care to ger ſufficient 


Security to an — 
$ 7. If the Exccutor pays the Le- 


| : gacy, although the Guardian never pays 


the Minor, he is not to be troubled by 


| the Minor any more; becauſe he paid 
it to the Perſon appointed. by the Court 
to ſue for, and to recover it; and the 


| Judge ſhould take ſufficient caution from 


the — before he 1 8 him 


ſuch. 


$ 8. And the Gafeſt Way TROP be Ley ep 


for the Executor (after he appears upon 


the Citation) to depoſit the Legacy in 


Court : And the Judge (before he gives 


it to the Guardian) ſhould get Security 


from him that he will deliver 1 it to the 
Minor when of Age. 


fited in Court. 


9. If two or three . have One ontof ma: 
ny EFxecutors 


cited declining 
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C H A P, proyed, and tock the Executiog of it up- 
XXXII. on them; then any one cited ſingly may 
except againſt anſwering, or defending 

the Cauſe, until they -ACC all cited: bY > hi 
ſhould be done before Conteſtation, o- 
therwiſe he takes the Defence. of the 
Cause upon himſelf. wot 
Is lt al 4 q 6 en * 
©, It any of them i the Sut- 
vivor or Survivors, are to be ſaed,; and 
if they all die, the Executor of the laſt 
Survivor, and Legacies left by the firſt 
Teſtator (Where there are Aſſets of ſuch 
Teſtatot) ſhall be ene age chene 10 
hy PRE 6350 7 un eie tile 

Legacy left by: 14 8 1 y IH 2 Will 1. hppa, 10 

a Will ſupprei. Adminiſtration granted to the next of 

ſed. Kin; any Perſon that has a Legacy leſt 

bim by that Will may ſue the Admini- 

ſlrator; and, libel that the Deceaſed 

made a Will that Adminiſtration of 

his Effects was granted to the ene 
nant, whereby he became paſſeſſec of 

al his Aſſets: 75 Ab ory it nA ;: 1nd 9 

And if he art (although the Will 

Was never. chen ited or proved {before 

any Judge) h 0 ſhall obtain. x Nun 


Diſtribution. +, 8 12. Ehe. Debts, Funeral, ain 
— Lega- other key 1 the. Dargalgd. rx 


Teſtamentaty Ca 


paid; if Effects ſufficient to pay the Le- CHN P. 
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gacies do not remain, à Diſtribution. is XXXII. 
to be made among the n GR in Pros — 


portion to their Legacies: 

And Legacies in Kind are to be 52 
(if they remain after Debts) without any 
Reſpect to Legacies | in general. 


* 1 int TR 110 leni il +; © 44h 


8 13. If Suit be inſtituted for a large 
Legacy in general, and Sentence be 


given for it, without the Intervention of 

any of the Legatees ii general; and it 

he. paid: The other Legatees cannot 
compel the Executor to pay them, or 


to A" nnn But Were? = 


Ut mlt th ü 


ny 14; e of Legacies the fame Offers i in Le- 


Offers may. be made as: in Cauſes of Wm” 


Tithes %; For an Executor ſued for a 


Legacy of an hundred Pbunds: (having 


but ten after the Debts and Demands 


are pald) may offer that: dum; and al- 


ledge that he has no more and that hie 
has fully adminiſterod: If this he proved; 


and the Promovent refliſes it _ ſhall 
be condemned i in Colts) grinds 8 


gente in 'Kint) be ſued u er 


for,, he ſhall. alledge (if he eam pay it in 
114 n 4. 3 iti) | L Kind,; 
_ qr 4 wy 171 n en ine tete 
e * gee Chap. 23. | 


Tetamentaty Canes, 


C HA P. Kind, and it remains with him) that 


be is ready to deliver it in any indiffer- 


Kent Place, to be appointed by the Judge : 


But if it be deſtroyed, he ſhould offer 
the Value. 

If he has altered, or Ae 
cies in Kind, he may be puniſhed Cano» 
nically for Violation of his Oath : Be- 
Kind. be paid in 


$16; If: a Tefiator has bound himſelf 
in any Sum to be paid after his Death, 
and that Sum be not paid; the Execu- 
tor ſued may offer the Legacy upon this 
Condition, — the Legatee give him 

r Caution to indemniſy him from 


5 * — (r heis obliged 


to pay it) he will refund a ratable e 
| pang 276, m7.48 5 


8 1. Andi iſ che We ſuch 
- Dond or Sum to be due, the Executor 
muſt prove it: And he may then depo- 


1 * 


ſit i with the Regiltrwoder the 2 1 


ditions aforeſaid... 


5 18. Ian Bxceator has only Bonds 
for deſperas Debes — be 
edge 


(in order to prevent an ex- 


— fuch 
5 * e u 
penſi | giv 8 


Toeſtamentaty Cauſes. 115 
Bonds or Debts to the Legatee ſuing CH A P. 
him; and give 2 proper Authority to XXXII. 
bim for recovering them: And if they &—v— 
are refuſed, and it cannot be proved 

that he had any other Aſſets; he ſhall 

de diſmiſſed with his Coſts expented 

ce ile Wine ie e en anads. | 


„But it is ocherwile, if it b 
1 that he had any Aſſſets at all, be- 
ſides ſuch Bonds or Obligations : 2 

And if any Aſſets remain beſides, ge 

ſhould ſupply the Expences attending 
the Recovery of ſuch Debts; or Proteſt, 
when the Offer is made, that he has no- 
thing to do fo. 


$20. If there are not Odds fat Plent Admin. 

cient to pay the Legacy ſued for; the rte eg. 

Executor thall alledge before Conclu- — 
ſion that he has fully adminiſtered, and 
that there are not left Aſſets enough to 


pay the Legacy. 


8 27, | And he ſhall bring i= an AS 
count of his Adminiftration, and exhi- 
die a true Copy of the Inventary before 
given in by him; and ſhall proye 5 
from the Confeſſion of the Ade 
Proctor; or by Witneſſes who ſaw it 


drawn, and atteſted oy the Regiſter of 
P 4 „„ me 


4 


r . re — — - 
2 ” 


r .., 
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the Court; ot by a — to have it 
compared with the original: otherwiſe 
he ſhall be obliged to Cots Effects 
came to his Hands by proper Witneſſes. 


1 | 511 > £39 575 T3 Thb (3. * 't Fed + T1 1 


5 22; But the modtru/ Practice is to 


exhibit a Copy of the Inventary before 


exhibited, with an Addition of what 


Goods came to his Hands, ſince it was 


Plene Admini- 
Hravit after 


Sentence, _ 


exhibited upon the Oath- of the Party: 
And if it appears that there was not ſuf- 
ficient to pay off the Legacies; it lies 
upon the Adverſary to prove that he re- 
ceived more necks: mt to | 


„% j++ 4 4 
* 


#4 - FOO 7 1 
1511 Ai 36:7 7517 ＋ 21 q",4 


$ 23. An — may plead Plent 


 Adminiſtravit after Sentence is given to 
prevent Execution: But then he may be 
condemned in the Coaſts expended till 
that Time, as _ muſt pay them balpre 


he 1 is beatd. tilted, of. 1371 nn 
511 HH M195 21917 . Yori 516 i1 f 4 


; 24. Unleſs he was condemned i : 
Debt of the Teſtator in the ſecular 


Court; not known th him, before Sen- 


tence paſſed; vthich leaves him not 


wherewithal to- pay the Legacy ad. 
8 And ifahe; oves at, h he ſball 


I Colts $4.99 ee 1 non 
WET 


fig bi * r 5 
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$ 25. But if 1 it be proved that heCHAP. 
knew of this Debt, he ſhall be con- XXXII. 
demned in the Coſts ; his altedging that. 


he did not know of this till after Con- 


cluſion; ang his own Oath gg it A if un- 


controverted) will be ſufficient. 


$ 26. If an! Execator "pleads)Plen | 


Aniniſtravit in the Beginning of a Suit 


for a Legacy, and ſhall exhibit bis In · 2 
ventary, and Adcompt ;, and the Le- 

gatec compels him to Adly and prove 1 
it; if be does prove it, ſuch Legs 


ſhall be condemned in Coſts.. . 


eilen i os % ein ls 


$ 27. Becauſe he had or, might haye 


had Time ſufficient to ſearch out the 


Truth; by enquiring of the Creditors 
mentioned ain the Account; but if he tat K nales 
does not compel the Execufor to proue 


it, he hall pay no Coſts. 1 ul liv 
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Mix'd Cauſes re To 1. A Auſes of Defence are 
6 ; mix'd Cauſes, that is, 
| partly n — partly Civil: And 
they are alſo Plenary; but by a Statute 
in Force in this Kingdom, the Judge at 
the Motion of either Party _ proceed 
i 2 ſummary Way *, 8. 


Suit inkituted $2. Suit ſhould "a inflitutod br 
within a Year. Defamatory Words within a Year afier 
they were Hakan, otherwiſe no Action 
will lie, particularly; if within that 
Time the Parties behaved familiarly to- 
_ 


8 3. And this Exception of; a Year's 

lapſing ſince the Words were ſpoken 
ſhould be made before Concluſion in 
the Cauſe, although” it is held that it 
"_ be made after Concluſion at the 
Time 


442 


* 6 Geng c. 6. 


Defamatozy Canfes, . 219 


Time of Information: And it is proved C H A P. 585 


by referring to the Libel, and the roof Dun, 
in "ah Cauſe. 

$ But this Exception fk not | Exception 
ts the Party wp Knowledge een 
of the Words, by his being out of the — of 
Kingdom, or in fome Part of it, remote _— 
from the Place where the Words were 
225 And that he makes this Pear. 


. As there is a Conſtitution in — 
AA. whereby all are excommu- d 
nicated ipſo facto, who maliciouſly de- 
fame any one, ſo that he is injured in 
Character among ſerious and 
Men; and ſo that Canonical Purgation 


might be enjoined him. 


$ 6. Although a Year has lapſed 
finee the Words were ſpoken; yet he 
may be convened by the Promovent's 
aledging this Conſtitution, and that by 
it Sentence of Excommunication'is pro- 
nounced upon the Impugnant; and the 
Promovent ſhould pray that it be pro- 
nounced that the erke bas 222 


5 Ry e eee | 
| cation affects the Party from „ 8 


I + 
- 
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270 
HA P. the, Words, were ſpoken,; and Sentence 
XIII. | Pronopinged by the Judge is a declas 


Detamatoꝛy Cauſes 


— 


ee 170 
Ts | 


To 8. * as in all other Cauſes, in 
which Sentence of Excommunication is 


- Ws 175 e by Law upon any; Perſon. 
16 gry 44 


he Party Agent does not inſtitute a Suit 
in his own Name directly, but promotes 
the Office of the Judge; ſo the proper 
eſt Way would be in this Caſe, to carry 
on wh Suit at the Promotion 1 the | 
- Party injured, e Yer 


1 hit 


8 1 Wben! Suit! is = a . 


* 


Libel written and publiſhed againſt any 
one, a particular Article (beſides the 
general one) is to be added, that the 
Impugnant wrote and publiſhed, or pro- 
cured to, be, written, and publiſhed a 
certaip infamo — and Defamatory Libel 
en 1 ſuch. Defamatory 
Words an dhe, Wau eve: to be 
in a rs kürte 1 to 221098 1 
We if the 2 has a tme Copy 
ip Hemma aunqu it. 10; the, I. bel; 
anſlan this (Ge ee 


niſhment 


than. An uke 
Words were only — 


nmmmo; Tt Jo He wal on 


2mi'T 502 100i wil och une Foils, 
5100 | 


Delamatopy Cauiſes. -1 na 
| 0 
al 10. If Ruebpelons! ednitaitiing: fois X E 


inal Crimes, or ſuch Defamatory 2 
Words as will bear an Action in the gage en 
Spiritual Court, be given in again ſt ritual Crimes,” 
Witneſſes. in this or any other 'Spiritual 
Cauſe; if any ſuch Crimes be not 

proved, the Party injured may ſue the 

Party propounding ſuch Exceptions in à 

Cauſe of Defamation; notwithſtanding 

ſuch Party proteſted at the Time the 
were given in, that he gave them only - 
for his Defenee;ithot wit * Intention e 
to defame ſuch Witness. 9 


41 kla Teal 33 ONT 11.594 1 


| m7 11. And here the bhowing J "_wy Articles to be 
cis are to be' inſerted in the Libel, That 1 22 
tha Promovent was produced as 4 Wit⸗- 
neſd on ſuch a Day, in ſuch à Year, in 
ſuch a Cauſe between ſuch: and ſuch Perl 
= in this Court, 1 A a in this 
ourt; the propen "ol be ſpeci- 

fied) and that he Was worn and Be 
mined! as may appear from the'ARts of 
the Court, oft to bastl dba t5 o 

» 43 213W yall Horn * + ict «1 ay Lil als 
115 11x ul Ahd': that che Im nav (the 
Patcyiagainſt whom we eh produced) 
exhibited Exceptions, or rather a Def. 
matory Libeb jut him; in one of the 
Poſitions pfchꝰHich te folloxving Worts | 


* | were 
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HAP. were contained, (here the Words to be 


ſpecified) and that the Impugnant failed 


— — in Proof of ſuch pte Sc. 


bited. 


ceptions exhi- nels's Proctor, when Probatory Terms 


$ £3. And in this Cauſe the Wit- 


are aſſigned, ſhall exhibit the AQ; and 
the original Exceptions judicially given 
in the Cauſe alledged, and at the Time 
before ſpecified, by referring himſelf to 
the Acts and the Regiſter of the Court. 


1182 14. And the Impugnant if he 
prone his Exceptions ſhall alledge that 


e did ſo; and ſhall prove it by exhibit- 


ing the Acts and Depoſitions of the Wit- 


neſſes produced on ſuch Exceptions: 


And although he did not prove them 
in the firſt Inſtance, he yr them 
in the ſecond. | 


8 15, If che E re 
hibited 49 


and Exceptions aforeſaid are to be exhi- 
Regiſter of 
the Judge before whom they were ex- 


bited under the Hand of the 


hibited, or by ſome publick Inſtrument 
under Seal of the Judge, and figned by 


the Regiſter: 


And if it be denied chat ſuch En ety 


tions were © given, it muſt be. 


ns. AO nin a 


— Canes 
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wee of the Court in which they C HA P. 


or by a Scrutiny, 


$ 16. A Progior givin ſuch E 
tions in the Name of his Client is to 
ſued perſonally; ſo that he ly" be Bom. 
cautious how he gives in ſuch Excep- 


$ 17. And it is a Doubt whether | 


| the Exceptions proved in the * 


of the Witneſs be ſufficient to defend | 
the Excipient, or whether duch Proof 


be good ? 
However the Party may except againſt 
the Witneſſes proving the Exceptions, 


and invalidate their Teſtimony, whether 


they were before excepted againſt, or 


not, by the Party they were orfginglly | 


produced againſt. 


$ 18. If the Promovent * defamed Impugnantre- 
the Impugnant, he may be reconvened nen,. 


in the ſame Cauſe 8 the Icmpugnant, 
(who although no Citation preceded ; 


for here — is no Neceſſity for one) 


may give in his Libel againſt him. 


$ 19. And they muſt proceed toge- 
ther in Conteſtation of Suit, and pray- 
ing the ſame probatory Term, &e. We An 


er boch are proved mm there 
E. muſt be 4 © mpenſatien of Penance 
and Coſts: That is, no Penance or 
wont Colts hilt be inflicted on ether! Yet 
the udge at Diſcretn 80 (puniſh 
chen from his weer Oct e ul 


4 1 51 1 2 Fo ul Wat} 2110011 440 
| Sentence. 8 20. e in this are executed 
Ho as in other Cauſes ; and now in the 


very * it is to be décreed that 
Penaſic e be effectually enjoined the Im- 
9 ht; and after in Preſence of the 
0 0 or his Proctor; the Maaner of 
rforming the Penance directed by tbe 

Page is inſerted in the Acts of Court; 
And a Schedule ol it to de conceived by 
the Negilter. {3901 eise 10 
0 DRK 510100 5197 Yor 1 
Penance. UE" 21. And if the Party be neten, 
| | ww is to be admoniſhed Pexſolrally; if 
not a Monition goes againſt him to ex- 
ttact ſuch Schedule bf Perande, and to 
perform ir; and to cettify che Perform- - 
ante of it by ſuch 's Day Day certain. 200) e 
e ee eee O08 ge ee) 
G22. i alſo to Aae Coſts ad 
within 4 Certaim T ted, after 
the Monition i is ſerved u Oy un- 
— Fei ty of Exe ctutiunechtian from 
ey nbunred pon? him br 

P er Wee el oi 
1 85 


— . 


Defamatozy : Cauſes, 


= 
CHAP. 


$ 23. And the Penance ſhould be XXXIII. 
adequate to the Crime, and the Con-. 
dition of the injured Party; and in a Adequate to 


publick Place, or in the Pariſh-Church 


of the Party, if the Words were ſpoken 
publickly ; * the Performance of it is 


to be certified by the Miniſter and the 
Perſons preſent. 


Here the Criminal is not to be cover- 
ed with a white Sheet, as for the greater 


Crimes thoſe of Adultery, Sc. 
And the ſame Method is to be ob- 


ſerved in enjoining and exacting Penance 


in criminal Cauſes. 


The End of the Detamatory Cauſes, 


the Crime, 


4 


er 


Su 
Judge. 


ington 8 2. In ſuch Caſe he may provoke 
from him to a Superior Judge ; as from 
the Archdeacon to the Ordinary ; or 

from him to the Archbiſhop of the Pro- 
vince ; and ſubmit his State, Reputation 
and Subſtance to the Tuition and Pro- 
tection of that ſuperior Judge. 


Ot Pzovorations 


CHAP. XXXIV, 


0 / P, N from, and refuſing 
the Judge. 


SECT: 1. JF in any Cauſes of Car 
reCtion, either at the 


meer Office; or where the Office of the 


Judge is promoted; or in a Cauſe con- 
cerning the Title of a Clerk to his Be- 
nefice: The Party ſuſpects the Judge 
before whom he is to be convened of 
Partiality, or Want of Integrity ; be- 
cauſe he is his Enemy, or a Kinſman 
to his Antagoniſt ; or becauſe ſome Diſ- 
putes ſubſiſt between him and the Judge, 

or for other Reaſons. 


1 


and Recuſations. 
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CHAP, 


2 $ 3. And the Party provoking ſhould XXXIV. 
particularly ſpecify the Reaſons and Cauſes —>>— 


To ſpecify the 


of his Provocation; as in Appeals from Pn 


. Grievances, the Grievances mult be ſpe- 


intimate the 


cified: | . - Provocation. 


And before he is cited to appear 


ſhould intimate ſuch Provocation to the 
judge; otherwiſe it is of no Force. 


5 $4. And after the Judge is acquainted 
with the Provocition, he is to ſtop Pro- 
 ccedings, otherwiſe all Acts done are 
null, and of no Efficacy. 


4 And for the greater Security, Citation 5 
the Party may apply to the Superior Inhibition. 


Judge to intimate to the Inferior, that 


he has admitted the Provocation; and 


pray that Citation and Inhibition be de- 
creed againſt the Judge provoked from. 


8 6, It is doubted by ſome: whether 


the Party can provoke after Citation be 


decreed againſt him; or he be cited by 
publick Edit? SA ors 


557. And it is held by others, that if 


Citation was decreed in his Abſence, 


but not perſonally ſerved before he pro- 
voked to a ſuperior Judge, and before 


Q ſuch 


„* —— —— —2— — —— — nat > 
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CHA P. ſuch Judge admitted his Provocation ; 
XXXIV, and if he be cited to appear before he in- 
CL timated it to the Judge he provoked 


Proſecuting 
Provocation. 


from ; on the Day he appears he may 


intimate ſuch Provocation, and it is 


valid. 


C 8. The Judge may appear perſon- 
ally, or by his Proctor, and obtain a 


Decree for the Party to proſecute ſuch 


Provocation : And if he does not proſe- 


cute it, and ſhew ſufficient Reaſons for 


provoking before the Judge to whom he 
provoked ; he is to be condemned in the 
Coſts, and remitted to the Judge he 
provoked from. TID HOP”. 3: 

$ 9. But if he juſtifies his Provoca- 
tion, and ſhews ſuthcient Cauſes for it; 
the Judge compelling him to it, is to 
be condemned in Coſts :. And it is to 
be pronounced that he juſtly provoked, 


and that ſuch Judge is not a competent, 


or an indifferent Judge to him. 


a Judge. 


Judge ſuſpected by him, may give a 
Recuſation in Writing, containing the 
Cauſes of his refuſing the Judge, and 
referring ſuch Cauſes to Arbiters. 


- 4 5 
C 11. 


and Recuſations, 229 
CHAT. 
$ 11, And two or three ſhall be XXXIV. 
named rene on both Sides, upon ae 
whoſe Judgment and Report the Recu- g. os 
ſation fi It be confirmed or annulled : nn: 
And if the Judge proceeds without 
having Arbiters appointed on both Sides, 
and waiting their Deciſion, all. is null, 
and there is a Juſt Cauſe of Appeal. 


8 12. But Qyere, whether the Ab 
biters ſo®appointed become by Law 
Judges of the Recuſation? or- whether 
the — refuſed, or his Superior, ſhall 
give them their Authority to determine 
_ the Ann, 
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PVT 


1 
* 


* _ 
wat * — „ 
* , 


ae, "HA." P. . 


0 f obtaining a Double Quarrel 
inſtead of Appealing. 


Ster. 1. IF a Judge delays to prove 
12 Will, or to give Admi- 
niſtration to the next of Kin; or to re- 
voke an Adminiſtration given contrary 
to Law ; or if he refuſes and delays to 
give Sentence after Conclufion and In- 
formation in the Cauſe; or to admit a 
concluſive Matter, or Allegation ; - and 
puts it off ſeveral Times under Pretence 
of hearing his Pleaſure, and taking Time 
to deliberate upon it : 


Double Quar- g 2. In theſe Caſes or the like, the | 

7) need of Party injured may proceed againſt him 
ppeal. | 

(after he has been three Court- days ſuc- 

ceſſively prayed to do his Duty) before a 

Superior Judge by Way of Double 


Quarrel. 


Reſcript. 33. And the Judge before whom 
the Complaint is made, ſhall ſend a Re- 
ſcript to the Inferior Judge, _— 

| un 


Of Double Qttarrels. 228 
him to pronounce Sentence, admit ſuch C H A P. 
Allegation, or to grant ſuch Admini- XXXV. 
ſtiration (as the Caſe is) within a certa 
Time; or to appear on ſuch a Day after | 
to ſhew Cauſe, &c. why the Right of 
Proceeding in ſuch Cauſe, on Account 
of his Negligence, ſhould not devolve 
to the Judge granting the Reſcript : 
And you are to proceed then as in 


Double Quarrels . 
$ 4. And the Juriſdiction of the Monition for 


Judge of the Quarrel being pronounced ——— 
for; and that they proceed according ings. 
to the Form and Tenor of what paſſed, 

and was aCted in the Cauſe; a Moni- 

tion is to be iſſued for tranſmitting the 
Proceedings; and a Citation againſt the 
Adverſary to appear to ſee further Pro- 


ccedings in the Cauſe, &c. 


$ 5. And if the Judge complained Intimation . 
of, or Regiſter will not tranſmit the 1 
Proceedings they are to be excommuni- we 
cated: And to cut off all Delay that 
might attend excommunicating the Ad- 
verſary, if he will not appear; an In- 
timation ſhould be inſerted in the Cita- 
tion againſt him, that if he does not ap- 

5 pear 


0 See Chap. 19. 


CH AP. pear, the judge will proceed in the 
XXXV. Cauſe in Penalty of his Contumacy. 


& 6. And this Method of Proceed- 
ing by Complaint may probably prove 
the leſs expenſive: For the Proceedings 

need not be tranſmitted, if the Judge 
complained of acts agrecably to the Re- 
” _ : -- | | 


| 2 
id ) 


> = 


* 
n 


8 _ 
1 
1 2 : 
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Of Appeals from Grievances. 


gc 1. 12 Order of Appeals 3 4 


is this, firſt from the peals. 


 Archdeacon to the Ordinary of the Di- 


oceſe; from him to the Archbiſhop of 
the Province, and from him to the King 


in Chancery, who ſhall appoint Dele- # 


gates to hear and determine the Appeal; 


and becauſe the Statute taking away the 
Pope's Power conferred all that he had 
upon the King, he may now grant a 
Commiſſion ad Revidendum, as the Pope 
uſed the ſame Privilege. 


$ 2. Appeals are two-fold, either 
from Grievances, or from Definitive 
Sentences ; Grievances ariſe in the Cauſe 
before Definitive Sentences, as from re- 
jecting Witneſſes to be by Law admit- 
ted; or a defenſive Matter; or a con- 
cluſive Allegation ; or admitting thoſe 
not to be admitted; or the like, 


$ 3 


* 


1 3 * 7 
* 
£ 


= 
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ances to 


be ſpeciſied 


Appeals. 
$ 3. In Appeals from Grievances, 
XXXVI. the Grievances you appeal from are to 


be expreſsly and particularly ſpecified : 
For it is not ſufficient to ſay that the Party 


produced ſuch Witneſſes, which the 
Judge refuſed to admit; or gave ſuch 


concluſive 'Matter which the Judge re- 
jected; but the Names of the Witneſſes, 


Sc. and the Contents of the Matter re- 


fected are to be inſerted in the Appeal: 
And ſo in the like Appeals. 


To be made 
in Writing. 


5 94. And all Appeals from Grievances | 
_ought to be made in Writing (as they 


may be more fully and plainly expreſſed 
that Way, than if made at the Acts) 
and interpoſed within ten Days after 


Sentence before the Judge, who pro- 
nounced the Sentence, if he can be come 


at; if not before a Notary Publick, and 
proper Witneſſes. 8 


$ 5. For it is doubted by ſome whe- 
ther — 


Statute that allows fifteen Days 


for Appealing takes Place here? or only 


in Appeals from definitive Sentences, or 
ſuch Grievances, or Decrees that have 


| the Time for appealing by the Civil 
Law is ten Days: | 


the Force of Definitive Sentences? and 


. 


But 


a ans rl mn #fwolkem foot 


But this Doubt ſcems not to be well CH AP. 
grounded. | SO SSI -  - 2 

$ 6. In Appeals for rejecting an Al- In Appeals = 
legation or Defenſive Matter, it is not contents * 
| legations re- 


ſufficient particularly to ſpecify the Con- jeged to be 


| tents of it; but the Contents muſt be proved. 


proved by the Appellant, otherwiſe he 
will fail in the Cauſe. 


7. For it is to be preſumed in Fa- 
vour of the Judge from whom, that 


Matter was propounded to give De- 


lay, and that the Party could not prove 


the Contents of it. 


* $ 8. But if at the Time he offered 


ſuch Matter, he alledges and ſwears that 
he does not offer it to give Delay, but 


that he believes he can prove it; and 


that he is now prepared, and has his - 
Witneſſes ready to prove it: Although 
the Appellant does not prove it in the 


Appeal, yet notwithſtanding he ſhall | ; 


obtain, 


9 9. If in the Matter rejected there The Caſe 


are any Acticles not to be admitted by when there are 


Law, ſuch as are foreign to the Cauſe, RG 2 | 


or were before propounded ; on which to 3 


Witneſſes were produced, ſworn and by Law. 
examined ; 


136 Appeals. 

CHAP, examined; Publication of their Depo- 
XXXVI. ſitions made. and thoſe known *＋ 
e learned. by the Adverſary ; or ſuch a 1 
. are contrary to thoſe before propounded: 0 
To although you prove them ; yet the 1 
e of the Appeal ſhould not admit (MI i 
| 555 but the Ger Articles e U 
rs the Cauſe : " 
And the Appellant here is to be con- 4 
demned in the Coſts, or at leaſt ſhould Pp 
get but moderate Coſts from his Adver- 
1a ry. | Cl 


$ 10. For in doubtful Matters the 
Judge is to he favoured : And it is to be . 
preſumed that the Judge from whom 
rejected ſuch Allegation on Account of a 
thoſe unlawful Articles; or that he re- 
jected only thoſe Articles chat were not 
to be admitted. 1 


S Tx. But this is a Queſtion, bacuils 
the Appellat by praying that the whole 
— be rejected, nor aſſenting 
that the legal Poſitions be admitted 
ſeems to be in Mald Fide ; 5 

And Proctors (for the greater Secu- 
rity) ſhould not inſert ſuch Poſitions, 
or thoſe inthe A y Doubt or Suſpi- 1 
cion of in the N or ä 


8 22 


5 12. 


$ 12. Every Perſon unjuſtly excom- XXXVL 
municated from a falſe Certificate, may 
object againſt it before the Judge ex- Appeal from 
communicating him; or may appeal to municaton 
the Superior Judge: And if he juſtifies 
his Appeal, and proves the Certificate 
to be falſe, the Adverſary ſhall be con- 
demned in the whole Coſts of the Ap- 
peal, and unjuſt Excommunication: 

And the principal Cauſe ſhall be proſe- 
cuted before the Judge of the Appeal. 


$ 13. And it is the ſafeſt Way to 
proceed thus by Appeal ; if the Judge 
from whom be in any Reſpect ſuſpected 
by the Party Appellant. 6 


$ 14. After Concluſion and Infor- Delegates not 
mation in the Cauſe before the Arch- to be applied 
biſhop or his Commiſſary; if they delay n 
to proriounce Sentence, although a rel. 
Term to hear Sentence was often aſ= * 
ſigned: The Party aggrieved may ap- 
peal to the Delegates : but they cannot 
be applied to by Way of Complaint or 
Double 'Qyarcel. | 
9 15. In Appeals from immoderate Appeals m 
Taxations, CEOS ſhould parti- —. s 
cularly declare; and deduct the Exceſs 759999 


Ev H A P. he complains of from the Coſts taxed 
XXXVI. againſt him ; and in his Appeal ſpecify 
— the Coſts which by Law ſhould be al- 
Dt located; and beſides, the whole Sche- 
* dule of Coſts taxed againſt him ſhould 

be mentioned in the Appeal : For in it 

are contained as well the uſt as  excel- 


ſive Colts. 


16 And as it would be too pro- 
lix to inſert both Schedules, that is, the 
Schedule of Coſts taxed by the Judg ge 
from whom; and the Schedule of legal 
Coſts which he ſhould tax, in the Ap- 
peal and Inhibition; it would be leſs 
inconvenient to annex them to the Ap- 
peal, in ſuch Words as theſe, as appears 
from the Schedules hereunto annexed, 
which the aforeſaid Party or Proctor 
wills and prays to be accounted as here 
read and inſerted. 

And a Schedule of the Exceſs in he 
Coſts ſhould be annexed in the ſame 
Manner ; or the Exceſs particularly oy 
e in the Appeal. 2 


e 17. If a Coſts be allocated 
— ny for expediting a Commiſſion ; the No- 
proved. tary Publick aſſumed to expedite. ſuch 
Commiſſion ſhould profited to prove 
_ the Exceſs. | 
5 18. 


8 18. If an exceſſive Sum be taxed 
23 given to Commiſſioners for their 
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” * a F RE, 
* 


Trouble, or to Witneſſes for their Via- 
tica; and other Expences attending 
Witneſſes and Commiſſioners, as for 


their Diet and the like; the Commiſ- 
ſioners and Witneſſes, as well as the 
Perſons in whoſe Houſes they were en- 
tertained, ſhould be produced and ex- 
zmined. | FS 


9 19. If a greater Sum be taxed for 
the Examitlation of Witneſſes, Copies 
of their Depoſitions or Proctor's Fees 
and the like, than from the Stile of the 


For nit 
tion of Wit. 
neſſes. 


Court or the Table of Fees is due: The 


Stile of the Court, or the Table of Fees, 


and the Sums due by ſuch Stile or Ta- 


ble are to be alledged and proved by the 
Appellant. - [ | 0 | | 

| & 20, If Coſts be demanded for the 
Examination of more Witneſſes, and 
their Depoſitions than were examined; 
or for the Fees. of Advocate and Proctor 
for any Time before Suit was com- 


Far Fees of _ 
Proctor. 


menced; or during the Time that the 


Cauſe was under Compromiſe; the Ex- 


ceſs in this Caſe may be proved by the 


a. 


XXXVI. 8 21. And if Exceſs in any of the 
◻ above Caſes be proved; the Appellant 
ſhall obtain; and the Appellat ſhall be 
condemned in the Coſts of the Appeal: 
But the Judge to whom may allocate 
and tax his juſt Coſts for the Appellat; 
Tk may compel the Appellant to pay 

them. piety 


Appeal from 8g 22. If the Appeal was as well from 
——— Definitive Sentence, as from the Taxa- 
as Taxation. tion of the Coſts, and the Judge pro- 
ceeding in both Cauſes reverſes the Sen- 
tence of the Judge from whom, as io 
the principal Cauſe : The Appellat ſhall 
not obtain Coſts, but ſhall be condemn- 
ed in the Coſts of the firſt Inſtance to the 


| Appellant, . 


3 23. In all Appeals from Grievances, 
| Caster Cor- or 2.23 TT. Cauſes of Correc- 
—— tion, on Account of the Reverence and 
made & Party. Reſpect due to the Judge; he is not (no 

more than in Appeals in other Cauſes) 
made a Party in the Appeal; but only 
the voluntary Promoter of his Office. 


The Jadge g 24. But when the Proceedings are 
wm. tranſmitted, if it does not appear, that 
the Grievances were committed at the 


nſtance 


* 


Appeals. = 

Inſtance of the Party, but from the CHAP, 

meer Office of the Judge: The Appel- XXXVI. 

lant may (after Conteſtation-of Suit wit 
the Appernt) pray Citation againſt the 

| Judge from whom; and (he appearing) 

give in a new Libel, exhibit the Pro- 

ccedings, and proceed to Scntence. 


$ 25. And if the Judge does not juſ- 

_ tify his Proceedings, Sentence is to 2 

pronounced for abſolving the Appellant; 
and the Judge from whom to be con- 

demned in the Coſts : But if he juſtifies 

his Proceedings; the Cauſe is to be re- 

mitted to him, and the Appellant to be 

condemned in the Coſts 


8 26. But although the Grievance It not appear- 
does not appear to be inflicted at the CO 
Inſtance of the Appellat, from the Pro- Appellat 
ceedings tranſmitted ; yet the Appellant maybe proved 
may prove that the Appellat promoted ner to a - 
the Office of the Judge from whom, fce., —_ 
and inſtigated him to inflict the Griev- 

ance: And if he does; he ſhall obtain 


Sentence againſt both. 


$ 27. In Appeals from Grievances Cauſes of 
you proceed in the ſame Manner, as in Grievance of 
Appeals from Definitive Sentences ; for dhe Pündpel 
2 Cauſe of Grievance follows the Nature Cauſe, = 
| R of 


242 1 
CH AP. of the Principal Cauſe ; for if the Prin- 


| XXXVI. cipal Cauſe be plenary, ſo muſt the 
——— * of Appeal be: 


8 28. But in Appeals from Grievances 
you cannot alledge Matters not alledged 
before, nor prove Matters not proved 

before; as in Appeals from Definitive 
Sentence it is held you may. 
Z's 10 
Grievances g? 29. For the Gii:vances are to be 
ve proved g. juſtified from the Acts of the Judge 


fr he Acts 
1 from whom, unleſs they have been 


| fromwhom omitted out of the Proceediiꝑs; or un- 


Icſs the Regiſter would not inſeribe 
among the Acts the Petition of the Ap- 
pellant, as if he ſhould pray that ſuch 
and ſuch a Matter be admitted: Or un- 
leſs the Appeal be from Threats of the 


Judge Judicially {poken. 


Die § 30. Or unlcſs it docs. not appcar 
Wey cannot. from the Acts, that the Appellat, in a 


Cauſe of CorreCtion, ſolicited the Judge 
to proceed, or promoted his Othice. 


52S $4 And in this Caſe to > avoid Ex- 
pences it is thought by ſome to be the 
moſt prudent Way immediately to cite 
the Judge from whom ; and to make 


him a Party; * vihery ie if you can- 
not 


not directly prove that the Appellat pro- C H A P. 
moted the Office of the Judge; he ſhall XXXVI. 
be diſmiſſed with his Coſts. WEARS 


8 32. For it ſeems equitable that the Judge if, and 
Judge be made a Party, for he ſhould * to be 
not commit Injuſtice; and although an i 
unjuſt Thing be petitioned for, yet he 

ſhould decree what is right: And if the 

Appellant proves his Intention he ſhall 

obtain Sentence with his Coſts. + 


 F 33. But it is doubted whether the 
Judge in Caſes of voluntary Promotion 

is to be made a Party in the Appeal; 
But where he proceeds from his meer 
Office, it is held that he and his neceſ- 

| fary Promoter are to be made Parties, 
and the Appeal proſecuted againſt both? _ 
But Quære, whether this would not in- 
timidate the judge from doing his 
Duty ? And therefore, whether it be 
legab£-it ng | 


S5 34. If the Appellant has juſtified Upon Appeals | 

the Appeal, the Appellat (if he was TO | 
Promovent in the firſt Inſtance) is juſtifed 2 
obliged to proſecute the principal Cauſe oed in the 


before the Judge to whom: Otherwiſe R507! 


the Appellant ſhall be diſmiſſed from 


the principal Cauſe with his Coſts —  -/ 
8 R 2 „„ 


% 


CHAP. $ 35. If the Appellat thinks that the 
XXXVI. Appellant juſtly appealed to prevent De- 
lay and Expence te ſhould confeſs the 

Grievance ; confent that they proceed in 
the principal Cauſe, and offer the Coſts 
already expended : For the Appellant is 
not obliged to proceed, unleſs his Coſts 
upon that Cauſe of Grievance be paid, 


The Appellant $ 36. And when the Cofts are paid, 
when to con- the Appellant is to proceed: And if the 
ſent to the | PP P 6 
Judge, and to Appellat was Promovent in the firſt In- 
roceed bh the ſtance, he may proceed, although it be 
8 againſt the Conſent of the Appellant, 
| becauſe the Appellant confented to the 


Judge. 


8 37. If in a Matrimonial Cauſe the 
Impugnant conſcious of the Contract al- 
ledged, and knowing that his Adverſaty 
can prove it, to load him with Expences, 
and to keep off Sentence as long as he can, 
appeals from a Grievance, when per- 
haps none was inflicted. 


— . 
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$ 38..Or, if in a Cauſe of Subſtrac - 
tion of. a Legacy the Impugnant does 
the ſame, when perhaps it is a large and 
valuable Legacy, and even with the In- 
tereſt accruing from it, he may defray 
| the Expences of the Suit, 


= „ 
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$ 39- PE ſuch Caſes he Appellat (as XXXVI. 
ſoon as the Inhibition is returned) may FI 
conſent to the Judge, and proceed in | 
the principal Cauſe : And the Appellant 
hall be e to proceed likewiſe. 


$ 40. But oo Appellant may (if Cauſe of 
be thinks he had a juſt Cauſe for ap- 3 
pealing) proceed in the Appeal from the cuted. 
Grievance, and if he juſtifies his Appeal, 
and proves the Grievance ; hie ſhall ob. 
tain Sentence in ſaid 8 with his 
Coſts: But if he fails, he ſhall be con- 


demned in Coſts to his Adverſary. 


$ 41. Or the Appellat (if he is ad- 
viſed that the Appellant had no Cauſe 

for appealing) may compel him to pro- 
cced in that Cauſe; and if he will not 
proceed, he ſhall be condemned in the 
Colts made in the Cauſe of Appeal 
from the Giievance. 


R z CHAP, 


Action ag ainſt SECT, I. 


Appeals 


1 * 


* » * mn 


W 
6— — 


of Appeals from Definitive 


Sentence. 


H E Proctor ſhould ap- 


Proctor for not ä peal from Definitive 


appealing. 


| Appeal Viva 
A. 


Sentence, unleſs his Client ſignify the 
contrary to him: For if he does not an 
Action will lie for his Client againſt 
him. „ . 
§ 2. At the Time Sentence is pro- 
nounced, the Proctor againſt whom it 
is pronounced may appeal Viud Voce at 
the Acts, ſaying that he diſſents to the 
pronouncing ſuch Sentence, and proteſts 


againſt the Nullity of the ſame, 


$ 3- And that he appeals from it as 
null, invalid, and unjuſt to the Arch- 
biſhop, or the King in Chancery, ac- 
cording to the Nature of the Court in 
which the Cauſe was proſecuted ; and 
prays that Apoſtles be given, and deli- 
vered with Effect to him and his Client, 
and that, three Times ſeverally and 


moſt earneſtly ; and that he principally 


COM» 
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complains of the Nullity of ſaid Sen- C H AP. 
tence; and requires the Regiſter to form XXXVII. 
a publick Inſtrument upon his Appea 

then interpoſed, and the Witneſſes there 
preſent to give their Teſtimony therets. 

8 4. The Names of the Witneſſes [mes of fer- 

preſent upon pronouncing any Sentence A 

ſhould+be written by the Regiſter among nouncing Sen- 

the Acts: and at the Time of appealing taken Fra : 

Apoſtles muſt be prayed, otherwiſe the 
Appeal is null. | FH 


$ 5. Apoſtles are dimiſſory Letters Apoſties. 
ſent by the Judge from whom, to the 
Judge to whom the Appeal was made; 
and inſtead of Apoſtles the Acts and 
the whole Proceedings in the Cauſe are 
ſent. | | | Mr 

$ 6. If Sentence be pronounced in a Caſes wherein 
Matrimonial Cauſe againſt the Pro- en 
movent, ſo that the Impugnant is freed 1 
from his Suit, and may immediately 
marry elſewhere ; Or if Suit be between 
two Clerks: for Inſtitution to the ſame - 
Living, and Sentence be given for one, 
who may get himſelf inſtituted within 
the Time indulged by Law to ap- 
peal: Or if a Will is conteſted, and 
Sentence be pronounced for it; or if 

mh = R 4 Suit 


2” Wi 
CHAP. 
XXXVII. 


Appeals. 

Suit be for an Adminiſtration, and it be 
commit.ed to one of the Litigants: 
The Executor or Adminiſtrator may 


within the Time for appealing poſſeis 


himſelf of the Goods of the Deceaſed, 


and alienate them, and releaſe his. 
Debts. 1 : 


jo. $ 7. | In any of theſe Caſes the Party | 
ſhould appeal immediately, when Sen- 


tence is pronounced at the Acts: And 


then nothing can lawfully be done to his 
Diſadvantage by his Adverſary. 


$ 8. For Perſons ſolemnizing Mar- 


riage after that, may be ſequeſtered, and 


puniſhed by the Judge of the Appeal 
for Contempt: And the Inſtitution then 
of a Clerk, knowing the Appeal, is to be 
revoked ; and the Appellant poſſeſſing 


| Goods of the Teſtator may keep them : 


And Debtors of the Deceaſed cannot be 


 ſned; but may uſe the Benefit of the 


By Appeal 
Sentence ſuſ- 
pended. 


Appeal. 


98 9. For by the Appeal the whole 
Effect and Force of the Sentence is ſuſ- 


pended, until the Appeal be finiſhed : 
And where there is an Appeal at the 


Acts immediately, the Adverſary can- 


not pretend Ignorance of it. 


Appeals. 22249 
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S8 10. At the Time the Appeal is in- XXVII. 
terpoſed, and Apoſtles are prayed, the ee ee 
Judge aſſigns. him inſtead of Apoſtles einge af, 
the whole Proceedings : And at the Pe- ſigned inſtead | 
tition of the Adverſary ſhall aſſign him of Apoſtles. 
certain competent Terms to proſecute 
the Appeal, which are uſually a Month, 
and to certify the Proſecution of it. | 
And nothing during fuch Terms ſhall Terms to-cer- 
be attempted, or done to the Prejudice © Profecuti- 
of the Appellant. | 


85 1. If any one has appealed at the Term of Law 
Acts, and prayed Apoſtles to be given 5 100% #- 

him, and the Judge has aſſigned the 

Term of the Law to receive ſuch 

Apoſtles ; the Appellant ſhould within 

thirty Days (to be reckoned from the 

very Time Sentence was pronounced to 

the very Time Apoſtles are to he de- 

ſired) go tothe Place of Judgment ; and 

if he can ſee the Judge, pray three 

Times ſeverally and moſt earneſtly that 
Apoſtles be aſſigned, and delivered to 

him: And if the Judge refuſes to give 

and will not aſſign Apoſtles, there is a 

juſt Cauſe of Appeal, 


$ 12. And if the Judge be not pre- 
ſent, and the Appellant cannot ſee 
2 05 "-* Kim 


CH AP. him; he ſhould proteſt before a Nota. 
XXXVII, ry Publick and Witneſſes that (if he was 
] preſent) he is ready to pray Apoſtles 

from ſaid Judge, „„ 
And he ſhould then pray Apoſtles 
before the Notary Publick, and the 
Witneſſes, and require a publick Inſtru- 
ment to be made on the ſame, and 
the Witneſſes then preſent to teſſify it. 
And if Apoſtles are not prayed in the 
Manner aforeſaid; the Appellant (though 
he had a juſt Cauſe of Appeal) ſhall be 
calt in the Cauſe. „„ 


| Tnftrumentup- § 13. And as to found the Joriſdic- 
on praying A- tion of the Judge of the Appeal, the 
pores ro Þ® Appellant ſhould before Concluſion in 
the Cauſe exhibit the Inſtrument of 
Appeal : So in this Cafe he ſhould ex- 
hibit the Inſtrument upon his praying 
Apoſtles, and his Proteſtation aforetaid ; 
otherwiſe he ſhall fail in the Cauſe, 


Appeal from 8. 14. If the Judge on the thirticth 
— Ar. Day after Sentence is pronounced (as in 
ſignation of the Caſe before) ſhall aſſign you refu- 
| Refutatoy tatory Apoſtles ; that is, Letters con- 
enes. 3 W 
| taining Reaſons why he refuſes you 
Apoſtles: or ſhall decree nothing upon 
your Petition for Apoſtles: Although 
you appeated from Definitive Sen- 
„„ | tence ; 
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tence; yet to obtain Sentence in your C H A P. 
Appeal, you muſt appeal from ſuch XXXVII. 
Denial, or Aſſignation of refutatory «VS 
Apoſtles. FD. | 


| $15. And you can proſecute both Ap- 
peals together; and if you do not obtain 
in both, you may in one, that is, in 
the Appeal from denying you Apoſtles : 
But you cannot obtain in the —_— 
ftom Sentence, without appealing from 
ſuch Denial. FR 
$ 16. If the Party againſt whom Caſes where it 
Sentence is pronounced is afraid to ap- 15 os: 
peal immediately at the Acts; leaſt the immediately. 
judge offended ſhould aſſign him too L 
ſhort a Time for proſecuting the Ap- ' 
peal, and certifying the Proſecution of 
jt : Or in a Cauſe of Tithes, leſt he 
ſhould immediately execute the Sen- 
tence with Regard to the Coſts “; or. 
if he delays to ow Time to acquaint 
his Client with the Sentence paſſed a- 
gainſt him; he ſhould at the Time Sen- 
tence is pronounced diſſent to it as null 
and invalid, and proteſt to appeal with- 
in the Time allowed by Law. 


8 17. Or if it makes for his Party in Sentence 
any Degree, as abſolving him from the 2 ede 
| | | Coſts, —— ſo far. 


* Sce Chap. 23. Set, 19. 


252 Appeals. 
CH A P. Coſts, or Condemning the Party obtain. 
XXXVII. ing Sentence in the Coſts; he ſhould 
accept it, as far as it makes for his 

| Party : And as far as it makes againſt 

him, diſſent and proteſt againſt it's Nul- 
lity, and to appeal. 5 


Appeal before 9 18. And afterwards he may appeal 
9 Pub- within the proper Time before a No- 
: tary Publick in Writing ; which Appeal 
the Proctor uſually exhibits afterwards 


befote the Judge from whom, and prays. 


Apoſtles: 


Time for ap. 6.10. The Time for appealing lapſes 
* only from the Time the Party knew 


Sentence paſled ; for if Sentence paſſed 
in his Abſence (he not being moniſhed 


to attend) * he may appeal: fifteen Days 


. after he knew it; or complain of it's 
Nullity to the ſame Judge who pro- 
nounced it, or to a Superior. 


Appeals from g 20. You may appeal at the Acts 


Interlocur®- Viud Voce from an Interlocutory, having 
Writing. the Force of a Definitive Sentence, or in 


Writing; which laſt is the beſt Way, 
becauſe you can more fully and plain- 


ly declare the Fact, and ſpecify the 

_ Grievance. | 
„ | 9 21. 
See Chap. 15. Sect. 3. 8 
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5 CHAM 


621. And a Perſon moderately ſkil- XXXV 


- 


** Nat 
* 
ROY 
L 
4, 


led in Practice may draw a Libel from 


an Appeal in Writing: For a Libel in 


an Appeal from Grievances ſhould be 
conformable to the Inhibition, and the 


Inhibition to the Appeal, for in it is 


contained the Tenor and Effect of the 
Appell. . 


J 22. In an Appeal in Writing from Matters to be 
Definitive Sentence, if Sentence paſſed ſpecified in 


Appeals. 


againſt the Promovent ; the Appellant © © 


| ſhould declare in the Appeal, that ſuch 
2 Judge in fach a Cauſe between ſuch 


and ſuch Perſons, read and promulged 


a pretended and Definitive Sentence a- 


gainſt A. the Promovent in ſaid Cauſe, 
in Favour of B. the Impugnant ; where- 
by the ſaid B. was diſmiſſed from the 
Suit of A. and A. condemned in the 
Coſts made, and to be made on the Part 
of B.: And that the Judge aforeſaid 
pronounced ſuch Sentence, notwith- 
ſtanding the faid A. had proved his 


Libel. 


$ 23. And if the Sentence is againſt 


the Impugnant, he ſhould ſpecify the 
Cauſe, and the Judge as above : And 


ſhould declare that the {aid Judge con- 


demned 


254 
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HAP. demned him, not only in the Legacy or 
IXI Tithes, (as the Caſe is) but in the Coſts 
of Suit, notwithſtanding the Promovent 


Appeals left 
- witha Notary 


Publick. 


failed in proving his Libel. 

8 24. An Appeal when read and in- 
terpoſed before a Notary Publick, and 
figned by him has been often taken by 


the Proctor, and kept by him, until 


there be a Neceſſity of exemplifying it 
in Form of a publick Inſtrument. 


Additions to, or Subſtractions from it, 


to the Prejudice of the Party Appellat; 
which are not ſo likely, to happen, if it 


be left with the Notar). 


626. And the Appellant might ſuffer 


likewiſe, if the Notary. ſhould die be- 


fore a publick Inſtrument was formed 
on the Appeal ; for unleſs the Appeal 
be found among the Papers of the No- 
tary, no ſuch Inſtrument can be form- 
ed. 5 Tart 


$ 27. And if it be found among his 
Papers, another Notary way form a 
publick Inſtrument thereon, finding 
ſuch Papers faithfully kept, and the Ap- 
peal among them, and knowing the 


Appeals. 3 
Hand and Seal of the deceaſed Notary; C H A P. 
and he ſhall take down the Witneſſes XXVII. 
that were preſent at finding the Appeal. 
who ſhall be named in ſuch Inſtrument, 
and this Inſtrument will be valid.  _ 

Therefore it is the ſafer Method to 
leave the Appeal with the Notary. 12 

$ 28. The Inſtrument is to a Tafrumentop- 
rected to all Chriſtian People, to be how ihe 
conceived in the Name of the Notary formed. 
Publick before whom the Contents of it 
were expcdited ; and the Year, Month, 
Fx and Place where they were expe- 
oned... 1 a 


8 29. Witneſſes are to be joined to it, 
their Names ſpecified, with their Places 
of Abode, that they may be found out, 
if there be any Diſpute about the Inſtru- 
ment; the Name, and Sirname of the 
Notary forming the Inſtrument; the Au- 
thority which made him a Notary, the 
Place he was born in to be inſerted in it, 
and the Seal of his Office to be annexed 
to it, that he may be known if there be 
more Notaries of the Name. 1 


430, And he mall teſtify at the 
End of the Inſtrument, that he was re- 
quired to form ſuch Inſtrument ; and that 
- CCC 


2 Appeals. 
CHAP, the Witneſſes aforeſaid were alſo re- 
XXXVII. quired to bear Witneſs of it. 


— | 
| $ 31. And he ſhall alſo make them 
ſign the original Appeal; that if there 
be any Doubt whether it was interpoſed, 
the Witneſſes ſeeing their Hand-writing 
may remember it. „„ | 
And it it held that all theſe Particu- 


{ 


lars are neceſſary to make an Inſtru- 
ment on an Appeal authentick. 


Raſures or In- Þ$ 32. If there be any Raſure or Inter- 
terlineations. Ijneation in any ſubſtantial Word of it, as 
the Namesof the Partics, the Days of the 
ear, or Month; or if the Notary is a Do- 
meſtick or Relation of the Party, and not 
indifferent to both: If theſe Things ap- 
pear, and the Inſtrument be denied; it is 
not of itſelf of ſufficient Force or Credit, 

and therefore the interpoſing the Appeal 

muſt be proved by Witneſſes. 


$ 33. And with Reſpect to Raſures 
or Interlineations, if the Notary atteſts 
at the End of the Inſtrument under his 
Hand, that they were made by himſelf, 
and known by him before the Inſtrument 
was ſigned and ſealed by him, if he be 
an honeſt and an indifferent Notary, it 


is ſufficient, 
CHAP. 


3 ws W CTY — 


n 


CHA P. XXXVIIL 


Of adbering 60 the Appeal, and 


proſecuting an Appeal from 
Par. 4 the $ entence. 7 


SECT, I. | HEN FIG is an a Rei js 


eal from the whole © 
Sentence, the Appellat may adhere to 
the Appeal, and take the Advantage of 


it, W he himſelf did not appeal. 


$ 2. As when the Judge did not 
condemn the Appellant in Coſts; or if 
the Judge ought to condemn the Appel- 
lant in a greater Sum for Tithes, or 


| Legacies from the very . made be- 
N born him. | 


I 3. If the Appellat Aberisg to the 
Appeal proves this before the Judge to 
whom; he ſhall obtain Sentence for 
that Sum. 


94. But | in Caſe: where the Judge 
can condemn the Party obtaining Sen- 
tence in Caſts; or abſolve the Adver- 

e fary, 


n Appeals. 
CHAP. ſary, againſt whom Sentence was pro- 
XXXVIII nounced from Coſts“; and the Appellant 

CHIN ' appeals only from that, but acquieſces 
In the telt of the Sentende: Ile Ap- 
pellat cannot adhere to this "ou. 


8 . . * acquieſced in the | 
the Appellat Sentence; but in ſuch Caſes, where the 
cannotachere- Appellant obtaining Sentence appeals, 
becauſe he was condemned in the 

Coſts; or becauſe his Adverſary was 
 abſolved from Coſts; the Appellat 

| ſhould appeal from Definitive Sentence, | 

and pane it. 


$ 6. And it is ſufficient for the FR 
pellant to prove that Sentence was pro- 
nounced for him, and againſt his Ad- 
verſary, and that he appealed in proper 
Time for the Reaſons above; for from 
thence that general Concluſion follows, 
that the Vanquiſhed ſhall be condemned 
in Coſts to the Victor. 


983 See Chap. 27. Sect. 32, 33, 34, 35> 36. 
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CHAP. XXXIX. 
Of proſecuting Appeals, 


HEN an Appeal i is in- Inhibition. 
terpoſed from Griev- 
ances, or from Definitive Sentence; an 
Inhibition is firſt to be obtained from 
the Judge to whom, in which a Cita- 
tion is inſerted for the Party Appellat; 
and he, the Judge from whom, and his 
Regiſter are to be inhibited, that they 
proceed no further to the Execution of 
the Sentence, nor do any Thing to the 
Prejudice of the Appellant, at the 


"__ 


S2. And the Inhibition is to * re- Return of In- 
turned to the Judge to whom; and the hibiton. 
Day on which the Judge and party were 
inhibited, and the Appellat cited to an- 
ſwer in the Cauſe of Appeal is to be 
properly certified: And the Appellat 
not appearing is to be excommunicated, 
as in Cauſes of the fieſt Inſtance. | 


Ser. . 


5 3. At the Time [nkibieloos are Monition fer 


ra tranſmitti 
P yed, it is uſual to pray 4 Monition ef 


2 Ori ings. 
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CH A P. for tranſmitting the Proceedings of the | 


A . 


XXXIX. Judge from whom; which Monition is 


Appeals to the 


— eden. y in the lame Inhibiton. 


$4 All Appeals from Archbiſhop 


King in Chan are Rag to the King in- Chancery, and 


cery. 


the Proctor for. the Appellant ſhould 


conceive the Form of a Commiſſion, and 


intimate it to ſome Maſter in Chancery 
appointed for that - Purpoſe; 'together 
with the Inſtrument of Appeal (if the 


Appeal was extrajudicial before a No- 


tary Publick) ; or if the Appeal was at 


the Acts at the Time Sentence was 


ronounced ; with a true Copy of the 


Ac had and done before the Judge from 


whom, ſubſcribed by the Writer of the 
Acts of ſuch Judge. 


$ 5. Becauſe the Maſter ſhall ret 


under his Hand the Day of exhibiting 
- ſuch Inſtrument before him; and then 


the proctor ſhall obtain the ſame under 
the . nel 4 | 


$6. But now the Proftor for 8 
Appellant-conceives a Petition inſcribed 
to the Lord Chancellot or Keeper of 
the Great Seal; in which is deſeribed 


obs among what Perſons ſuch a Cauſe was 


a terme, and depended; what was 
3 raged 


1 ;— — ENS — — 1 


Appeals. 


prayed by his Party in the ſame, and C H A P. 


what the Judge decreed. 


Decree, appealed to the King in Chan- 
cery in due Time and Place: Where- 
fore the ſaid Party prays that a Commiſ- 
ſion of Appeal be made out under the 


Great Scal; and directed to Judges De- 


legates (to be named at his Diſcretion) 


to hear and determine ſuch Cauſe. 


88. Weir the Chancellor or- 


ders his Secretary to write the Names 


of ſuch as he appoints Delegates on one 


Side of ſaid Petition, under Words to 
this Purpoſe; let there be a Commil- 
ſion made out to be directed to ſuch and 


ſuch Perſons, and this he ſigns himſelf. 


9 9. And afterwards the Proctor 
conceives the Commiſſion of Appeal, 


which (with the Petition granted and 
teſtified as aforeſaid) he leaves with the 


Clerk of the Hanaper, who procures it 
to be engroſſed in Parchment under the 


Great Seal, 


; io. Any of the Delegates dying, © Commitiion 
or __ ablent, or refuſing to take "_ 


< SY 


| — 
And that his party thinking 8 
| himſelf apgrieved, and injured by ſuch for Delegates 


for joining o- 
33 


aſa Appeals 
CH AP. cn them the Commiſſion; a Commiſ- 
XXXIX. lion for joining others to them may be 
obtained at the Petition of either Party, 


' Commiſion of F 11. And after Sentence is pro- 
Review. nounced by the Delegates, a Commiſ- 
ſion of Review is often granted to re- 
examine the whole Proceedings; and 
ſometimes with a Clauſe to admit new 
Allegations, and new Matter to be ad- 
mitted by Law on. both Sides, and this 

is final. 555 T2 oor 


Commiſſion of 8 12. And ſometimes a Special Com- 
Delegation to miſſion of Delegatipn is granted to begin 

begin a Suit. . | | 3 may * 
a Suit, and to proceed originally in a 
Cauſe from Citation to Definitive Sen- 
tence; as where an Archbiſhop. 1s in- 
tereſted in the Cauſe to be controverted, 

and in other Caſes, i 


| Preſenting the 8 13. The Commiſſion being ob- 
Commiſnon. tajned, the Proctor ſhall preſent it on 
the Part of his Majeſty to the Delegates, 
and pray that they take the Execution 

of it upon them. 


§ 14. And that they decree that the 
Judge from whom, and Party Appellat 
inhibited; and that the Appellat be 


eited to appear on ſuch a Day to anſwer 
1 | in 


the Monitions preceding it; then an 
Abſolution from ſuch Sentence of Ex- cated. 
communication to a certain Day (to be 


in a Cauſe of Appeal; and that the C HAP. 
Judge from whom, and Regiſter be ad- XXXIX. 
moniſhed to tranſmit the Proceedings by ——— 


a Day certain. - 


$3 And the Delegates accepting Delegates ac- 
the Commiſſion ſhall decree that they GS” 
proceed according to the Tenor of it, 


and as aforeſaid : And you muſt pro- 
cecd here, as in Appeals before Arch- 
biſhops, with this D. fference, that the 


Proceedings here are all ſummary. 


9 16. When the Appellant is excom- . 


municated, as either in the very Sen- 


tence of the Judge from whom, as in a 
Cauſe of Temerary Adminiſtration, or 
of Impediment to the laſt Will of the 


Deceaſed and others: 


Or after Sentence, for not paying the N 


principal Matter adjudged, or the 
Coſts: 


Or before Sentence, for diſobeying Abſolotion of 
| Appellant ex- 
communi- : 


appointed by the Judge to whom) is to 
be inſerted in the Inhibition: And a 
Mandate to all Rectors, Vicars, and 
Carates to denounce the ſame is to be 
inſcribed in it. Eo ed 

| — 4% 


CHAP. 


XXXIX. 
— mn 


Commiſſion 
for ad miniſter- 


ing the Dan, 


Ae, 


8 17. As the arty excommunicated 
muſt ſwear to obey the Laws Ecclefiaſ- 
tical before he be abſolved, if he is at a 


greai Diſtance from the Court, or ſick; 


a Commiſſion iſſues to ſome neighbour- 
'ivg Clergymen to adminiſter to him the 


Oath upon that Occaſion ;. with a Power 
and Mandate (ifter ſuch Oath is admi- 
niſtered) to all Rectors, &c.. to publiſh 


and pronounce his Abſolution to a cer- 


Motion of 
Proctor. 


tain Day. 


§ 18. And the Proctor praying 5 
Inhibition with Abſolution ſhould exhi- 
bit his Proxy for the Appellant, and 


make himſelf a Party for him; and 


ſhould declare that he appeals, prays 
Apoſtles, complains, proteſts, and does 
all other Things as is contained in the 
Inſtrument of Appeal, which he ſhould 
exhibit and leave at the Acts. | 


$ 19. Or if the Appeal was made 
before a Notary: Publick, he ſhould al- 
ledge that he appealed in due Place and 
Time, as well from Definitive Sentence 


or Grievance (as the Caſe is) as from 


Sentence of Excommunication : And 


pray that it be decreed that the Judge 


froin whom, bis Regiſter, and the Par- 
| 3 


Appeals, e 
ty Appellat in particular, and all others C H A P. 
in general, be inhibited to do, or attempt XXXIX. 
any Thing to the Prejudice of the A p- 
peal, while the Appeals depends. 
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8 20. And that the Appellat be cited Citation for 


Cauſe of Appeal: And an Act of all 


this is to be conceived by the Regiſter Y 


and the Judge ſhall decree Inhibition 
and Ci: ation as required; and abſolve 
the Appellant to a certain Day (he 
having firſt taken the uſual Oath) and 


d-cree denunciatory Letters of Abſolu- 


tion without Coſts; unleſs the Judge 
from whom. ſignified for the Writ De 
| Excommunicato Capiendo againſt him. 


8 21. When there is an Appeal 


from Sentence of Excommunication, 


Day; as ſoon as the Appellan: gives in 
his Libel, it his held by many, and it 
has been often adjudged, that the Ap- 
pellant is to be abſolved fimply and ab- 
ſolutely. 13 I 


- F 


$ 22. If Sentence be pronounced, 
and the Judge immediately at the Time, 


or juſt before it be pronounced, ſhall 
aggr 


„ | pronounced ; 


eve the Party againſt whom it is 


to appear to aner the Appellant in n M 


Appellant ex- - 

communt | 

. þ U cated giving in 

and Abſolution is granted to a certain a Libel to be 
abſolved ſim- 


ply. 


* 


a Appeals 
OA P. pronounced; by rejecting his Witneſſes, 


— or any Matter of Defence to be admit- 


Appeal from J 23. The Appellant jullihing 6 | 
| Erevance Appeal from ſuch Grievance ſhall ob- 
immediately Cain Sentence with all his Colts ; and 
 atthe Time ſuch Definitive Sentence ſhall be fepeal- | 
a (though it be juſt as to the Merits 

of the Cauſe) as 1 although 
there was no Appeal from ſuch Sen- 
tence: Becauſe ſuch Sentence was pro- 
nounced within the Time indulged by 
Law for g from the Griev- 


ance, 


$ 24. But the Party Appellat may 

obtain Sentence as to the principal Mat- 

ter with his reaſonable Coſts expended 

in the firſt Inſtance, as before the Judge 

from whom: And this has been 50 
judged. 


25. If the Judge from whom, ot 
the = Appellat ſhail do or attempt 
any Thing to the Prejudice of the Ap- 
pellant; after they were inhibited ; or 
within the Time allowed for proſe- 
cuting the Appeal; or within the Time 
Irans for pprling. 


$ 26. 


i” 4 * wn r 4 «ant — * ** * 
* » * p * Ss "0." a 4g +" 3 a 2 
, | ** e 2 * * 
7 * 
* 


26. Then in this Caſe the Proctor 


Appeals. 
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CHAP. 
XXXIX. 


Fg the Appellant, ſhall alledge before 


the Judge to whom, that he appealed in 
due Time and Place from Definitive 
Sentence or Grievance (as the Caſe is) 
in ſuch a Cauſe; and that the Judge 


Attempts tobe 


repealed, 


and Party Appellat were properly and 


duly inhibited ; and that, notwithſtand- 
ing ſuch Inhibition, the Judge trom 
whom proceeded in the Cauſe by at- 
tempting ſuch and ſuch Things (here 


the Attempts to be ſpecified) againſt the 


Inhibition : Wherefore he ſhould pray 


that ſuch Attempts be firſt of all re- 


voked. 


Allegation is uſually made in Preſence 
of the Proctor for the Appellat) does 
not deny the Matters alledged; they are 
to, be revoked ; but if they are denied, 


3 27. And if the Appellat (for this | 


they mult be proved; and if proved, 


they ſhall be revoked ; and the Appel- 


lat condemned in the Coſts made upon 


the Proof. 
F 28. And the Appellant is not o 


Attempts firſt 


of all to be diſ. 


bliged to proſecute or proceed in the g 
Cauſe of Appeal, until theſe Attempts 


are firſt diſcuſſed, and retracted: At 


leaſt 
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HA P. leaſt he ſhould firſt of all pray that they 
XXXIX, proceed in them, leaſt he ſhould ſeem 
— — to recede from them: but he ſhould 
take care in the mean Time that his 
Cauſe of Appeal be not deſerted by pro- 

ſecuting the Attempts, and omitting to 
proſecute the Appeal, when he can pro- 
cced at the ſame Time in both. 


. 


8 29. It the Appellant inhibits the 
Judge from whom, fo that his Hands 
are tied up from proceeding in the 
Cauſe; and does not cite the Appellat, 
or cites him, but does not certify that, 

nor return the Inhibition; the Proctor 

for the Appellat may appear under a 

Proteſtation of not conſenting to the 
Judge, nor allowing his Juriſdiction, 
but as far as he is obliged by Law; 
and this Proteſtation to be held and had 

as repeated in all Things ſaid, or to be 
ſaid, done or to be done by him: «+ 


$ 20. And he ſhall exhibit his Proxy 
for the Appellat, and make himſelf a 
Party for him; and under the former 
Proteſtation (which Proteſtation is high- 
ly neceſſary, for otherwiſe you would 
cem to aſſent to the Judge) alledge 
that the Appellant obtained Inhibition 
and Citation from this Court, by Vir- 
. tue 
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tue of which the Judge from whom was C H A P. 

inhibited to proceed in the Cauſe; but XXXIX. 
the Appellat not cited; (or if cited 

that the Appellant has not certified the ne! 

Citation; and neglects to proſecute the 

Appeal. ee the Sher EY 


ß 31. Wherefore he prays that it be — 
decreed that the Appellant be cited. to e Apfel 
proſecute the Appeal on a competent | 
Day; on Pain that the Cauſe be remit- 

ted to the Judge from whom, and the 

Appellat : diſmiſſed with his Colts; 

which the Judge ſhall decree. 


S 32. The Appellant being cited ac- Appellant not 
cording to the Tenor of the Decree; A 
on the Day appointed for his Appear- diimiſſed wii 
ance the Proctor for the Appellat (un- ©: 
der his former · Proteſtations) ſhall re- 
turn the Mandate, and certify it's Ser- 
vice; and ſhall accuſe the Contumacy 
of the Appellant, and pray that he be 
pronounced contumacious, and on Pain 
of ſuch Contumacy, that the Cauſe be 
remitted to me Judge from whom; the 

Appellat diſmiſſed, and the Appellant 
condemned in. the Coſts made on the 
Fart of the Appellat.,. : ct; +5; 


$33- 


d 


— 
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S 
XXXIX. 8 33. Which the Judge (the Appel- 
——lant being thrice called, not appearing 
Monition for 5 


| Payment of and pronounced contumacious) ſhall do, 
Coſts taxed. and licence the Judge from whom to 
roceed in the Principal Cauſe inſti- 

tuted before him, notwithſtanding the 
Inhibition; and condemn the Appellant 
in Coſts: And a Schedule of ſuch Coſts 

being tendered and taxed ; he ſhall de- 

cree a Monition againſt the Appellant 

to pay them. _ ng 
And by the Stile of ſome Courts the 

Coſts to be taxed are thirty three Shil- 
lings and four Pence ; and that with- 


* out the uſual Oath. *'' 


Modern Me- $ 34- But by the modern Practice 
2 — (the Appellant having a lawful Proctor 


proceeding in the Cauſe for him) the 
Appellat need not pray a Decree for him 
to proſecute the Appeal; but (making 
the Proteſtation aforeſaid) ſhould pray 
that the Appellant give in his Libel; or 
that he be diſmiſſed: And if the Ap- 
pellant does not libel, he ſhall he diſ- 
miſſed with his Coſts; and the Cauſe re- 
mitted to the Judge from whom; with- 
out any Decree preceding for the Ap- 
pellant's proſecuting the Appeal. 


$ 35, 


CHAP: 


$ 35. By a Canon in this Kingdom, XXXIX. 


no Inhibition ſhall be granted out of any 
Archbiſhop's Court, or Court of Prero- 
gative, unleſs it be ſubſcribed by an Ad- 
vocate practiſing in the ſaid Court; 
which the Advocate ſhall ' do without 
Fee, unleſs the Party voluntarily gives 
him ſomething for his Advice. 


8 36. Nor ſhall Inhibition be grant- 
ed by the Biſhop or his Chancellor a- 
gainſt any inferior Judge, unleſs ſub- 
ſcribed in the fame Manner; or if there 
be no Advocate in the Court, unleſs it 
be ſubſtribed by a Proctor practiſing 


there. 


$ 37. And by another Canon , be · 
fore the going out of an Inhibition un- 
der the Form aforeſaid, by Occaſion of 
any Interlocutory Decree; or in any 
Cauſe of Correction whatſoever ; the 
Appeal itſelf, or a Copy thereof avouch- 
ed to be true ſhall be exhibited before 
the Judge, or his Surrogate ; that he 
may be informed of the Crime and the 
Grievance, before he grants the Inhibi- 


tion. 
7: $ 38. 


* See Can, 58. Car. J. 
+ See Can. 59. Car, I. 


— 
Inkibition to 
be ſigned by” 


| 
1 
9 
1 
| 
1 
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XXXIX. 818 8. And the A i or his 
WEN Prockor ſhall, before he ohtains Inhibi- 


Copy of Ap- 


and Ad tion, exbhibit to the Judge or his Surro- 
derby the ee true Copy of. the Acts whereby 


- Party is ag. he thinks | himſelf aggrieved, and from 


ieved to be 
Schibitedd be- which he appeals 


fore Inhibi- 


| tonbeb- © 30. Or ſhall take his 8 Oath 


that he endeavoured to obtain the ſame 
from the Regiſter, tendering him his 
Fee, but could not: 
And the Judge or Regiſter actin 
againſt this Canon ſhall be = ah. 
from his Office for the Space of three 
Months, and any Proctor or others for 
the Space of a Year. 


. 


CHAP. 


- 
_— . 


- 
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CHAP. XL, 


Of the Libel and Tranſmiſs, and 
exhibiting the Infiruments of 


Appeal. 


SECT 1 
I both Parties appear be- 


fore the Judge to whom by their Proc- | 
tors; the Appellant ſhall give in his Li- 


bel, and Proceedings are to be carried 


on (the Proctors making the ſame Mo- 
tions, and Judge decreeing in the ſame 
Manner) as in the firſt Inſtance, 


$ 2. Only if a Monition for tranſ- 


mitting the Proceedings was not obtain- 


ed at the Time Inhibition and Citation 
was decreed; the Appellant (before 


probatory Terms are aſſigned) ſhall pray 
the Judge to decree a Monition againſt 
the Judge from whom; and the Writer 
of his Acts to tranſmit the whole Pro- 
ceedings, and the Acts in the Cauſe; 


a y 
5 & . R i s 4 ah 
1 4 bd Th * 
; ' #59 r ; F 
| . ppe 8. | 
. oy R 
4 * 4 1 * 
' TOP" ir > 8 | 


YEAR. 
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. Ti In Caiiſes of Appeals Libel; j 


which the Judge ſhall decree, appoint- | 


ing a Day for tranſmitting them. 


„„ 


- —x a - 
— — 


— —— —— —_ . 
CN «— - — 
7 * 


„ © Appeals, 


- ceedings to be 


Proceedings. 


CHAP. 8 3. And afterwards the Appellant, 
XL. or if he will not, the Appellat may pray 
C—>. that a competent Term be aſſigned him 
ator FE to prove his Libel ; and the Judge uſu- 
ally aſſigns the Court-Day after the Pro- 
ceedings are tranſmitted. _ 


Grievance 8 4. If, before the Proceedings of 
confeſſed de the Judge from whom be tranſmitted, 
tranſmitted. the Appellat confeſſes in an Appeal 
from Grievances, the Grievance alledg- 

cd, and pays the Coſts; the Appellant, 

if he was Promovent in the firſt In- 

ſtance, ſhould tranſmit the Proceedings 

at his own  Expence, otherwiſe the 

Judge to whom cannot proeced in the 
principal Cauſe. ITE $6825 e 


95 F. Or if the Appellat was Pro- 
movent in the firſt Inſtance, and he is 
deſirous that the Judge of the Appeal 

ſhould proceed in the principal Cauſe; 
he ſhould take care that the Proceedings 
be tranſmitted. | 


| Impognant F 6, The Impugnant alſo in the fir 


unjuſtly fued Iaſtance, whether Appellant or Appel- 
a would lat; if he thinks dir bi is unjuſtly fred 
tranſmit the jn the firſt Inſtance ; and has expended 
much Money in the Cauſe ; to recover 
it in the Appeal, he may at his own 
„ E xpence 


* 


oo. 


Expence tranſmit the Proceedings: For C HA P. 
the Coſts 6f the Tranſmiſs will be al- XL. 
lowed if he obtains Sentence. 


$ 7. But if the Appellat will not con- Appellat not 
fels the Grievance, but conſents to the confeſing the 


Grievance, but 


Judge, and to proceed in the principal conſenting to 
| Cauſe to avoid further Coſts and Vexa- the Judge Ap- 


tion; the Appellant willing to proſe- car rag : 
« cute the Cie of Orievirice ſhould «+ ng 
tranſmit the Proceedings» at his own 
\ WE xpence ; which if he refuſes to do, he 
2 is to be condemned in the Coſts of that 
e Cauſe to the Appellae. 
10 $ 8. But if the Proceedings be tranſ- 

Imitted, and the Grievance appears from 
„tem, the Appellar ſhall be condemned 
n Coſts : And if the Appellant imagines 


that he cannot prove the Grievance, he 
ſhould conſent to drop that; and to 
proſecute the principal Cauſe, 5 


$ 9. The Proceedings of the Judge Proceedings ta 
from whom are to be exhibited before — 
oncluſion in the Cauſe, and ſome Proc- ſion. 

or of the Court ſhall preſent the Pro- 
eedings to the Judge to whom, on the 

Part of the Judge from whom arid his 
/ ͤ aoef 


. 
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CHAP. 55 5 
. | 10. 260 the 2 of the Ape 
— pellat, or ſome other employed by th 
— Regilier of the Judge 5 1 — for 
and Monition that Purpoſe uſually takes Care, that 
for Payment. the Judge to whom tax the Sum to he 
paid by the Party, at whole Inſtance the 
Proceedings are tranſmitted, at the End 
of the Tranſmiſs; and prays a Moni- 
tion againſt him for the Payment of ſuch 


Sum. 


811. Becauſe an Appeal from Griev- 
ances cannot be juſtified, but by the Pro- 
ceedings, and Acts of the Judge from 
whom; and becauſe when any Matter 
or Allegation is given before the Judge 
of the Appeal, in a Cauſe of Appeal 
from Definitive Sentence by either Party; 
It is not known whether it was before 
Dropounded ; and whether Witneſſes 
were produced, ſworn, and examined, 
and their Depoſitions publiſhed thereon, 
but by looking into the Proceedings of 
the Judge from whom. 


F 12, And becauſe it cannot be 
known, but by looking into the Tiran(- 
miſs of the Judge from whom, whe- 
ther all the Proceedings were truly and 
faithfully tranſmitted ; or whether * 


4 


So ce I = 


Appeals. 3 
p · ¶ be not corrupted, or vitiated, in any Re- C HAP. 


4 * 


he I ct. | þ 4 BY 8 
or 5 c 4 , TY "IE. 
at F 13. And if any of them are omit- 

be ted or corrupted, the Proctor ſhould al- 

ie WY ledge that ſuch and ſuch Things are 

id omitted out of the Proceedings, or cor- 


entire, nor perfect; and ſhould pray a 
Decree for ſuch Things as are omitted, 


ings: 7 
$ 14. And becauſe Informations of 


the Matters alledged, propounded, and 
proved in the firſt Inſtance cannot be 


— 1 


ba” 


— 


22 CÞ wo mr 


ceedings of the Judge from whom, 


be obliged at great Expence to take ou 
Copies of the Proceedings; and that 


| — 


dice of the Litigants ; both Parties ge- 


berty to inſpect the Tranſmiſs. | 
376. The Appellant, as he tranſmits 


+ SD I, as 427 »S TH 


uſually pays one fourth Part of the Sum 


given by Advocates to the Judge to 
whom, without inſpeCting into the Pro- 


rupted; and that the Tranſmiſs is not 


and for the true and genuine Proceeds 


* 


$ 15, That the Parties ſhould not Agreement 
t for inſpectin 
the Tranſmi 


Proceedings may not ſtop to the Preju- 


nerally agree with the Regiſter for Li- 


ted the Proceedings at his own Expence, 


„„ - way. 
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CH AP. my „ * and the Appellat one third 
; „ that neither of Wo Parties ſhould 
= ◻ detain the Tranſmiſs to the Detriment 
I : of the other, they leave ſome Caution, 
E with the Regiſter ; ; or ſign a Paper ac- 
1 knowledging the Receipt of it, and pro- 

ailing to return it when required. 


$ 17. And if when required, 4 
6 not return it; the Judge may refuſe 
to hear the Cauſe, or may excommu- 
nicate them: And a Proctor detainin 
ſuch tranſmiſs ny be ſuſpended und 
he reſtores it. 


Exhibiting $ 18, Kitioagh the Appeal v was read, 

Appeals judi and interpoſed at the Time Inhibition 

N was granted, before the Judge to whom, 

(as is uſual in Appeals from Excom- 

munication), and left at the Acts with 

the Regiſter; becaule it was read in the 

Abſence of the Party, it muſt be exhi- 

bited judicially in his Preſence before 
Concluſion in the Cauſe, 


—_. § 19. And the Proctor for the Ap- 
l | pellant ſhall in Words to*this Effect, to 
3 ſtrengthen the Proof of the Contents of 
his Libel before given in by him ; | 8 


0 


2 4 
3 — 


2 Seft, 20 
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to found the Juriſdiction of the Judge; CH AP. 
exhibit the Appeal heretofore judicially XL, 
interpoſed in this Cauſe by him, and CVS 
remaining with the Regiſter, and in this | 
Caſe neither an Allegation, nor an An- 
ſwer of the Proctor for the Appellat is 


ſhall exhibit the Appeal ſo made, and cially. | 
read before a Notary Publick; and ex- 
emplified in the Form of a publick In- 
ſtrument by ſuch Notary Publick, be- 

ore Concluſion in the Cauſe. 3 


$ 21. And he ſhall ſay that to aid the 
Proofs of the Contents of, his Libel 
and to found the Juriſdiction of the 
Judge he exhibits ſuch publick Inſtru- 
ment of Appeal, ſigned by ſuch a No- 
tary, and ſealed with his Seal of Office, 
and ſhall alledge that he is a good and 
legal Notary Publick; and for ſuch is 
commonly had and reputed; and that 
all and ſingular the Contents of that In- 
ſtrument were, and are true; and that 
he e and complained in Manner 
and Form contained in faid Inſtrument: 
Which Allegation he ſhould propound 3 
Jaiſly and ſeverally, and pray that it 
Se SM 
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CH A P. be admitted, and that Right and Juſtice 


XL. be adminiſtered to him. 


Anſwer there- 8 22. And th Ago being 34 
$0, mitted ; if the Proctor for the Appella 


denies the Inſtrument to be ſubſcribed 

and ſealed by the Notasy; then the 

Proctor for ghe Appellant may ſwear 

fta he faithfully propounded ſuch Al- 

egation, and pray that the Proctor for 

the Appellat be ſworn to anſwer it next 
' Court-Day, _ | 


Notary (if de- & 23. And if he then denies it; or 
ans rt alledges that he does not believe the Per- 
andLezalNo- ſon pretended to be a Notary to be a 
tary. true and legal Notary, the Appellant 
muſt prove it: And he may prove the 
| Perſon a Notary, by exhibiting the pub- 
lick Inſtrument, creating him a Notary; 
which is ſufficiently known by all Proc- 
tors; and the Confeſſion of the Proctor 
thereon is ſufficient to prove the Appeal 
as ſpecified in ſuch Jnſtrument; 


§ 24. But if the Notary who ſub- 
ſcribed the Inſtrument was a Notary of 
ten Years ſtanding, and known to the 
Judge and Court; becauſe different In- 
ſtruments of his in like Cauſes were ex- 
nas e e 


tors; for how can they juſtly ſwear that 
they are all true? The Grievances, Nul- 


Appeals. --. Mt 
hibited, and remain with the Regiſter C H A P. 
of the Cour t. 5 EET . 9 

8 25. And if throughout that Time 
he is reputed and eſteemed a good and 


legal Notary ; the exhibiting the Inſtru-- 


ment of Appeal, and making the Alle- 
gation aforeſaid is held ſufficient, with- 
out the Confeſſion of the oppoſite Proc- 
tor to it ; and that although he denies 
the Inſtrument and Allegation; and ſo 
it has been adjudged. | 


8 26, Proctors for the Appellant up- : 
on exhibiting Inſtruments of Appeal al- 
ledge that all and ſingular the Contents 
of them are true, &c, and if denied, 
make Oath that they are faithfully pro- 


pounded, and are true, in order to ob- 


tain the Anſwer of the adverſe Proctor 
upon Oath to tghe. 


$ 27. Therefore they ſhould be cau- Proftors to be 
tious in making ſuch Allegations, or at gen, 40 SU 
leaſt in ſwearing to the Truth of them: Trumh & the 
For in ſuch Inſtruments the whole Te- Contents, in 


| : A order to obtain 
nor of the Appeal, the Grievances and the nos 


Nullities are inſerted ; and therefore ſuch Proctors An» 


Oath is againſt the Conſcience of Proc- ſwer upon 


*% 


*#* Tx *® 


lities, 5 


1 
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CH AP. lities, Injuſtices, &c. alledged in the 


XL. Appeal? And therefore they ſhould 


omit that Part of the Allegation which 


is the ſafeſt Method. 


In Appeals 8 28. In Cauſes of Appeal from De- 


2 finitive Sentence it is held that the A 
ee may pellant and Appellat may alledge Mat- 
be alledged ters not alledged before the Judge from 
ey aged whom, and prove Things not proved 
Hs before him, if Publication of the Depo- 
ſitions of Witneſſes produced in the firſt 


Inſtance does not hinder it. 


$ 29. But this cannot be done in 
Appeals from Grievances ; for thoſe are 
to be proved from the Proceedings of 
the Judge from whom ; unleſs the 
have been omitted out of the Tranſmils 
ſent by him, or were not entered among 
the Acts. | . 


1 
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—————— 4. 


CH APE XU; 
of Deſertions of Appeals. 


ner, 1. S the Law allows only 2 3 

| oh» or finiſhing , 
a Ycar for finiſhing Appeals, ** 

Appeals, the Appellant ſhould conclade 


in the Cauſe before the End of the Year ; 


and ſhould pray, and inſiſt that the 


Judge of the Appeal pronounce his Sen- 
tence ; or ſhould proteſt concerning his 


own Diligence in that Behalf: Other- 


O 
wiſe the Appellat may alledge that the 


Appeal is deſerted; and the Judge is 


obliged to pronounce firſt of all upon 


that Article of Deſertion. 


8 2. Although the Law points a Term of Man 


| | iy : for proſe- 
Term for proſecuting the Appeal; yet the cuting. 


[udge from whom may aſſign a ſhorter 
Term for proſecuting at his Diſcretion ; 
or at the Petition of the Adverſary ; 
and if the Appeal is not proſecuted with- 
in that Term, it is likewiſe deſerted, 


'$/ 3. And this is called che Term of 


| Man as aſſigned by him for proſecuting ; 5] 


the other is called the Term of the Law, 
1 which 


r RY Cee TD 
8 1 . : * * Jy g 
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CH AP. which the Law aſſigns for proſecuting 
XLII. and finiſhing the Appeal. 
Doreen to § 4. In theſe two Caſes the Appellat 
ſhew Cauſe may pray a Decree againſt the Appel- 
mr — be, 8 lant (unleſs he has a Proctor appearing 
{erted, for him- in Court) to appear on a Day 
certain, and ſhew Cauſe why the pre- 
- tended Appeal interpoſed from ſuch a 
| Sentence ſhould not be decreed deſerted; 
the Appellat diſmiſſed with his Coſts, 
and the Cauſe remitted to the Judge 
from whom: which ſhall be granted. 


| Nlandate re- § 7. The Mandate being executed 
armed. and returned, if the Appellant does not 
appear, or appearing does not alledge 
_ ſutficient Reaſons againſt pronouncing 

4 y . 
q the Appeal deſerted, nor gives in a Li- 
bel; nor prays a Term to Libel, and 
- proſecute the Cauſe: The Judges ſhall 
pronounce the Appeal deſerted, remit 
the Cauſe to the Judge from wham, 


and diſmiſs the A t with his 
> -- Song ppellat with h 


"pellant kl. 6 6. But if the Appellant gives in a 

cling, Ap- Libel, the Appellat to ſtop Proccedings, 
Fop Proceed. Thould alledge that the Appeal is deſert- 
ings by alledg- ed; and if he enters iptathe Proof of that, 
ing the Defer- * 1 5 the 
tion of the £6 
Appeal. 


the Cauſe of Appeal is to ſtop, until that C HAP. 

Matter be diſcuſſed and determined. XIII. 
$7. And if the Deſertion be proved, 

the Judge ſhall pronounce that the Ap- 

peal is deſerted, and that the Cauſe be - 

remitted to the Judge from whom; 

and the Appellant ſhall be condemned in 

Colts; but if the Appellat fails in Proof, 

the Appellant may obtain Sentence, or 

an Interlocutory pronouncing that the 

Appeal is not deferted ; and condemn- 

ing the Appellat in the Coſts made up- 

on that Point. | 


$ 8. And then the Appellant may Proteſtation of 
proceed in the Principal Cauſe : and he APpellant, 
ſhould proteſt upon every Act done in 
the Buſineſs of the Deſertion of the ap- 
peal, that he is ready to proſecute the 
Appeal; but that he is hindered by the 
Appellat in the Proſecution of it. 


$ 9. The Proctor for the Appellat Proving ta 
alledging the pretended Appeal inter- Peſerdan. 
poſed in the Cauſe to be deſerted ; and 
praying that ſuch pretended Appeal be 
pronounced deſerted, rhe Cauſe remit- 
ted to the Judge from whom, and the 
Appellat diſmiſſed with his Coſts; in 
order to obtain Sentence, and to _ 


_— 


C H AP. this Allegation, he may do it by refera 
XLI. ring himſelf to the Acts of the Court, 
aud to the Law; and by the Date of the 

lahibition; or by the firſt Act upon 
granting the Inhibition. 


& 10, But if the Inhibition be not 
( returned; nor any Act done upon grant- 
ing it, then the Allegation of the De- 
ſertion is to be proved, by exhibiting a 
Copy of the Act of the Judge from 
whom upon his pronouncing Definitive 
Sentence, ſubſcribed by his Regiſter, 
and compared with the Original. 


$ 11, And if this Act is confeſſed by 
the Appellant to be a truc Copy of the 
Act of the Judge from whom; or it be 
proved to be ſuch; and it appears to the 
Judge of the App-al from inſpecting the 

Act, that a Year has lapſed from the 
Time Sentence was pronounced; or 
from interpoſing the Appeal, if ſuch 
was interpoſed ; the Judze ſhall pro- 

nounce as prayed in the Allegation, 


8 12. And although the Appellant is 
cited to ſhew Cauſe why the . Appeal 
ſhould not be declared deſerted; the 
Appellat may ſuffer him to give in his 
Libel, and to proceed in the Cauſe * 


Appeals. a 
til the Proceedings of the Judge from C HAP. 
whom are tranſmitted ; and then alledge XLI. 
the Deſertion of the Appeal, which -———— 
may be the more readily proved by in- 1 
jnſpecting into the Tranſmiſs of the | 
Proceedings. | 5 : 
8 13. For if the Appeal was extra- 
judicial before a Notary Publick, and 
neither that, nor the Inhibition of the 
Judge are returned; but remain with 
the Appellant; it will be difficult to 
prove the Deſertion of the Appeal, which 
may be eaſily done by inſpecting the 
Tranſmiſs. . 


8 14. Impediments may be alledged Impediments 
to prevent Sentence for the Deſertion of Bec 
the Appeal: And ſuch as prevent proſe- wichin the 
cuting and finiſhing the Appeal within Term of Lari 
the Term of Law are as follow: 
Hirt, If the Appellant cited the Ap- 
pellat to anſwer in a Cauſe of Appeal, 
and he did not appear, and thereupon 
was excommunicated, and denounced ; 
it is a lawful Impediment for the Time 
in which he ſtood out excommunicated. 


8 15. Secondly, If the Appellat gave 
in any contrary Matter, or Exceptions 
not to be admitted; or perhaps to be 
mT admitted, 
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CH A P. admitted, and ſo was or were admitted; 
XL. about the Diſcuſſion or Proof of which 
— — ſome Time was taken up, during which l 
the Appellant could not proceed; and : 
yet nothing was proved; it is a lawful | 
Impediment. | 
| 


$ 16. Thirdly, If the Proctor of the 
Appellant gave in any Matter to be by 
Law admitted ; and the Appellat oppoſed 
it, and hindered the Admiſſion of it for 
ſome Time; and it was afterward ad- 
mitted and proved: Ir is an Impediment 
for ſuch Time as it was impeded. 


$ 17. Fourthly, If the Appellant is ſo 
„that he could not proſecute, and 
finiſh the Cauſe within the Year; up- 
on proving his Poverty he is to be allow- 
ed another Year. 5 


818. Fifthly, If the Appellant was 
impriſoned for the whole, or. moſt of 
the Leat; or prevented by the Plague, 
or any other Impediment from the 
Hand of God; or the Commands of his 
Prince from proſecuting the Appeal ; he 
is to be allowed as mach Time at leaſt 


o 


as he was preyented. 


$ 19] 


$ 19. | Sixthy, If the Appellant 
had is Judge from whom, and his 
Regiſter admoniſhed to tranſmit the 
Proceedings; and on the Day they were 
to be tranſmitted (and they not being 
tranſmitted) he accuſed their Contu- 
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XLI. 
— 


macy; and inſiſted that they ſhould 


be excommunicated; and tendered a 
Sentence of Excommunication againſt 
them to be read by the Judge; 
which he refuſed to bo but reſerved 


their Contumacy ; and ſo put it off 


from Time to Time; this is a * 
Impedi ment. 


$ 20. For the 1 (the th | 


ceedings not being tranſmitted) could 
not proſecute the Cauſe: But he 


ſhould take Care that it be inſcribed - 


among the Acts, that the Reſervation 
of their Contumacy in not tranſmit- 


ting the Proceedings was not made at 


his Petition: 


8 25. — if for the two or 
three lat Months of the Year, the 


Cauſe, by the Conſent of both Partics, 


Was under Compromile ; a ſecond Year 
ns 9 
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CHAP. If the aforeſaid, or any other lawful 
XLI. Impediments happen the ſecond Year, 
>>> the Appellant ſhould pray a Reſtitution 
of a third Year ; and in this ſhould be 
ME careful to finiſh his Cauſc. 


Impediments J 22. The Impediments hindering 

| are 8 the Proſecution of the Appeal within the 
within the Term aſſigned by the Judge from 
Term of Man. whom; are Fir/?, The Length of the 
Journey from his Court to the Court of 

the Judge to whom ; ſo that the Inhibi- 

tion could not be obtained before the 


\ . Day aſſigned to proſecute. 


$ 23. Secondly, If in Appeals from 
Archbiſhops, the Appellant applied di- 
ligently to the Chancellor within the 
Time to proſecute, to obtain the King's 
Commiſſion to Delegates under the 
Great Seal; and he was. not at Lei- 
ſure to ſeal it: It is a Proſecution 
in Law. | 


$ 24. Thirdly, 85 in ; Appeals to 
Archbiſhops, if within the Time to pro- 
ſecute, the Judge to whom is applied 
to; and rough: his Fault and Neglect 
the Inhibition is not iſſued, nor ſealed; 
and if it was offered to the Judge to 
whom by the Appellant, to be _ 
with- 


„ 


ment. 


Appeals. 
within the Term for proſecuting: It is 
a proper Proſecution. "HR 


$ 25. Fourthly, If the Appellant be- 


fore the Day given to proſecute, went 


to the Judge from whom, or his Re- 
giſter, to apply for a Copy of the Sen- 
tence; or the Acts of Court to enable 


him to proſecute the Appeal; and if 


they were refuſed him; or the giving of 


thein put off until the Day aſſigned to 


proſecute did lapſe: It is a juſt Impedi- 


$ 26. And in theſe Caſes the Impe- e 


diments muſt be alledged, and proved to be proved 
before Con- 


before Concluſion in the Cauſe; be- 


cauſe the Preſumption is againſt the Ap- 


pellant : For no Impediments but ſuch 


as appear from the Acts can be alledged 
after Concluſion. 


) 27. And it is ſafficient for the Ap- 
pellat to prove the Deſertion of the Ap- 
peal within the Term of Man; to ſhew 
the Day Sentence was pronounced ; the 
Act upon aſſigning a Term to proſe- 
cute, and the Date of the Inhibition : 

From which the Deſertion will evidently 
appear, 


U 2 - Sal 
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XLI. § 28. When an * inter- 
> venes from the Adverſary, or the Judge, 
dg Be, or any other Way; if not neceſſary, it 


tervention of is at leaſt the ſafeſt Method for the Ap. 


. pellant to proteſt in the very Acts where 


the Impediments do intervene; that the 

Cauſe has not ſtood, nor ſtands, nor 
ſhall ſtand tErough him or his Party, 
that it be not finiſhed within 15 8 Time 
allowed by Law. 


8 29. But that it tha hi the 
means of the adverſe Party, or the 

Judge; or any other Means (as the Caſe 
is) that it cannot be ended: And this 
Proteſtation will be a Security to the 
Appcllant. 


Two Afigna- § 30. As Impediments not appearing 


. _ tions infer from the Acts cannot be alledged after 


Concluſion. 


Concluſion in the Cauſe if = Appel- 
lat alledged the Appeal to be deſerted, 
and the Judge aſſigned twice to hear his 
Will upon that Article of Deſertion; as 
thoſe two Aſſignations infer Concluſion; 
the Proof of the Impediments by Wit- 
neſſes will not be admitted afterwards. 
But Quere? 


531. 


Appeals. 


$ 37. If the Appellant was negligent 
in the firſt and ſecond Pert of the Year, WV 

but diligent in the third; in which 

Time he might finiſh his Cauſe, but 
that an Impediment intervened by which 
he was hin ered. 


$ 32, If his Diligence to proſecute 
and end the Appeal (if ſuch Impediment 


did not ariſe) appears from the Acts; 
and if the Impediment be proved, a ſe- 


cond Year ſhall be granted, 
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8 33. But it is the Opinion of ſome, Second Year 
that in ſuch Caſe a whole ſecond Year Sranted. 


ſhall not be granted; but only ſo much 


of the ſecond Year as the Appellant was 


hindered in the firſt. 


$ 34. If the Appellant was dili- 
gent in the firſt and ſecond Part of the 


Year, and an Impediment intervened, 
and (it ceaſing) there ſtill remaincd ſo 


much Time as the Appellant might - 


finiſh' the Appeal in; a ſecond whole 
Year is not to be given, but only fo 
much of a ſecond as the Appcllanc 
was impeded in the firſt Year. 


v3 $ 35. 


2894 5 Appeals. 
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XLI. 5 35. But on the other Hand it is 
LYN he modern Opinion that this is not to 
be granted ; it there remained after the 
| Impediment 2s much Time as the Ap- 
peal might be finiſhed in. | 

And the Time ſufficient is generally 
. reckoned a Month, or is rather to be 
determined by the FTW: of the 

Judge. 


CHAP. 


Appeals. 
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CHAP. XLII. 


0 f 8 entence in Appeals, 


7 HEN the Judge has Sentence: 
proceeded in the Prin- 

cipal Cauſe *, and pronounced for his 
Juriſdiction, and given. his Sentence in 

the Cauſe of Appeal, it is to be exe- 
cuted as Sentences in the firſt Inſtance. 


SECT. 1. 


$ 2. The Coſts are to be taxed in Coſts taxed, | 

the Preſence of the Party, or (he being 

cited, and not appearing) on Pain of 

his Contumacy ; the Party or his Proc- 

tor praying the Taxation, and offering 

the Schedule of Coſts to be taxed, firſt 

ſwearing to the Coſts expended, or to 

be expended by him. 


$ 3. And a Monition i is to be iſſued Monition for 
againſt the Party defeated to pay the P went. 
principal Matter, and the Coſts ſo taxed 
within a Day certain, as in Cauſes of 
the firſt Inſtance: Or the Judge may 


appoint ſeparate Days for the Payment 
| U 4 of 


'# See Chap. 16. 
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CH AP. of the Principal (as Tythes or Legacies) | 


XLII. and Coſts. 
Cn =} 


Appellancfan. 8 4. If the Appellant fail in his 
ing inthe Cauſe, either from the Acts of the firſt 
ö Judge, they being legal and juſt; or 


from the Acts of the ſecond ; becauſe 
the Proccedings were not 'tranſmitted, 
or becauſe the Appeal was deſerted: 


The Judge ſhall firſt pronounce, that 
the Appellant failed in the Proof of his 
' Libel, and that he unjuſtly appealed ; 
Sentence of and ſhall confirm the Sentence of the 


the Judgefrom Judge from whom, if the Proceedings 


whom to be 


confirmed if Were tr anſmitted. 
Proceedings Ow 
we ona 8 5. But if the Proceedings were not 


N tranſmitted, he is not to pronounce up- 
on that; becauſe he cannot judge of a 
Matter that is not before him; and he 
ſhall pronounce as before, and remit 
the Cauſe to the Judge from whom, on 
Account of the Proceedings not being 
tranſmitted ; or if an appellatory Libel 

be not given in, on Account of the Ap- 
pellant's not libelling, as the Caſe is. 

$ 6. And he ſhall condemn the Ap- 

pellant in Coſts, and may tax them in 

the ſame Sentence (the Party — 
them, firſt ſwearing that he expende 


them, 


A „ a> ( ay, Yd wwe ,-A 
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them, or muſt expend them) and de- CHAP. 
cree a Monition againſt the Appellant XLII. 
to pay them within a certain Day, un]. 
der Pain of Excommunication pro-: 
nounced upon him on Failure of his pays 

ing them within the Time appointed; 

the Monition preceding, and his Contu- 

macy following; as in the like Moni- 

tions, | 


$ 7. It is generally held that the Judge Whether the 
to whom, as ſoon as he has pronounced 8 1 
| Sentence, and remitted the Cauſe to the „ 
Judge from whom, ceaſes to be a Judge his Remiſſory 
in that Cauſe ; ſo that unleſs in his Re- ceaſes do be 
miſſory Sentence he has taxed the Coſts Judge. 
of Suit; and decreed a Monition againſt 
the Appellant to pay them within a cer- 
tain Day appointed, under Penalty of 
Excommunication; he cannot tax them 
afterwards, nor compel the Appellant to 


pay them. 


$ 8. But this ſeems to be againſt Law; 
for the Judge of the Court where the 
Coſts have been expended is the proper- 
eſt Perſon to tax them, and to enforce 
the Payment of them; and the modern 
Practice allows the Judge condemning in 
his Sentence the Appellant in Coſts, to 
reſerve the Taxation of them'; to tax 

„ them 


298 


CHAP. 
= | 


Appeals, 


them afterwards, and to execute that 
Part of the Sentence. g 
$ 9g. For if the Judge did tax the 


| Coſts in the Sentence, and did decree x 


Monition againſt the Party to pay the 
Coſts within a certain Time, excom. 
municating him (if admoniſhed) and not 
paying within the Time ; and the Party 
conceals himſelf, ſo that he cannot be 
ſerved with the Monition ; and the Day 


appointed for Payment lapſes ; and Sen- 


tence of Excommunieation pronounced 
upon him in the Monition is extinct. 


.$ 10. The Party to whom the Coſts 
were to be paid may have the Monition 
renewed ; and the Judge in ſuch Caſe 
docs not pronounce the Party (in De- 


fault of Payment) excommunicated in 


this ſecond Monition ; but an ordinary 
Monition is to be granted ; which is the 
uſual Method. 


4 $ 11, And likewiſe, if the Party ad- 


moniſhed to pay was for Non- payment 
lawfully excommunicated, denounced, 


and taken upon the Writ de Excom- 
municato capiendo, the Judge may 
tax his Coſts expended through his 
Contumacy, and compel him to len 

| app them 
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the Remiſſory Sentence. 
5 12. And therefore by a Parity of 


Reaſon the Judge to whom (although 
he did not tax the Coſts in his Remiſ- 


ſory Sentence, but reſerved the Taxa- 


tion) may tax them afterwards, and en- 
force Payment of them. 


"SE 


them to his Adverſary, notwithſtanding C H A P. 


XLII. 
boon Mines 


But the Party condemned in Coſts 


ſhould be cited to ſee them taxed ; (and 


he not appearing) they are to be taxed _ 


in Penalty of his Contumacy. 


$1 3. It is held that when Sentence is Cofts taxed 


pronounced, and Taxation of the Coſts 


on Pain of the 
Contumacy of 


reſerved to the next Court- Day, if the a Proctor ad- 


Proctor of the Adverſary be admoniſh- m 


atte 


ed to attend that Day, and ſee the Coſts 
taxed, and a Day appointed for the Pay- 
ment of them; if he does not appear, 


the Coſts may be taxed that Day on Pain 


of his Contumacy, and a Monition de- 
creed for the Payment of them. 


$ 14: If 1 obtained Sentence in the 


oniſhed to 
” RS 


firſt Inſtance from the Depoſitions of 


Witneſſes, fully proving my Intention, 


and my Adverſary having juſt Excep- 
tions unknown to me, did not prove 


them 
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them in the firſt Inſtance, oot in the 
ſecond. 


$ 15. He ſhall not the Cali 
of the "fir or ſecond Inſtance ; unleſs [ 
gave Exceptions againſt his Witneſſes, 
and proved nothing: And then I ſhould 
be condemned at leaſt in the Coſts made 


from the = I propoled my Excep- 


tions. 155 


816. if the Appellant obtained Sen. 
tence by new Proofs in the Cauſe of 
Appeal; which if he had made in the 
firſt Inſtance, the Appellat had not been 
put to ſo much Trouble and Expence; 
he ſhall not obtain the Colts of the fic 
Inſtance. EL. 


$ 17. Unleſs the Appellat knew the 
Proofs that would be made in the ſecond 


Inſtance, and the Appellant's Defence 


(as the Payment of a Legacy or Tythes) 

at the Time of the firſt Inſtance ; and 
then the Appellat is to be condemned in 
the Coſts of both Inſtances. But Qure? 


for the Appellant was in Mala Fide in 


not producing his Proofs in the firſt In- 


ſtance, 
§ 18, 


% ow = T/7 


a” wt thous wars 


Appeals. 
$ 18, If the Promovent obtained Sen- 


CHAP. 


tence in a Cauſe of Tythes for a greater XLII. 


the Confeſſion of the Party; or the 
Proofs made ; the Impugnant has a juſt 
F Cauſe of Appeal: In which Appeal the 
. Sentence ſhall be repealed with Regard 

to the Exceſs, but ſhall be in Force with 
Reſpect to the juſt Value of the Tythes. 


his Ap pealing, ſhall not obtain Coſts: 
and becauſe the Party obtaining Sentence 
did not relinquiſh, and renounce the Ex- 
cels adjudged was (as well as the Appel- 
lant) in Mald Hide, and in ſuch Cale 
both: deſerve to be puniſhed; there ſhall 
be a Compentation of Coſts, 


d 20. The Appellant ſhould offer the 
Sum due, andacquieſce to the Sentence of 
the Judge from whom, with Reſpe to 
that, judicially before he Judge of the 
Appcal in the Beginning ot the Suit. 


$ 21. And the Appellat ſhould at 
leaſt within ten Days after Sentence re- 
linquiſh the Exceſs before the Judge 
from whom ; or iminediately upon his 
Appearance before the Judge to whom; 

5 e 


Sum than appeared to be due, either from 


8 19. And the Appellant, unleſs he Compenſion 
offered ſuch juſt Value at the Time of“ . 
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XLII. 
— 4 


In Appeals 
from Griev- 


ances and De- 


finitive Sen 
tence, | 


_ Cauſe; by ſhewing the Sentence of the 
Vice Verſd. 


The Appel- 
lant juſtifying 


one, and fail- 
ing in the o- 

ther, a Com- 
penſation of 
Coſts. 


ol Coſts. 


Coſts decreed him: For the Appellat 


Re = 
Appeals. 
and then Coſts will be decreed upon the 
Adverſary's perſiſting in the Appeal. 


8 22. If in Appeals from Grievances 
before Sentence, and afterwards from 
Sentence, both Appeals are contained in 
the ſame Inhibition, and ſpecified in the 
ſame Libel; and if the Appellant fail 
in the Proof of the Grievance, but juſ- 
tifies the Appeal as to the Principal 


ms 6 wy „ 


Judge from whom to be unjuſt; or 


8 23. The Judge uſually in ſuch : 
Caſe pronounces two Sentences ; and 2 
the Appellant failed in proving Part of 
his Libel, there is to be a Compenſation 


$ 24. For as the Appellant frivolouſly 
and unjuſtly appealed from Grievances, 
or Sentence, as the Caſe is; he ſhould 
be condemned in Coſts as to that ; but 
as he juſtified his Cauſe in one of the Ap- 
peals, he ſhould have in that Reſpect 


obtained Sentence in one Appeal, and 
is entitled to Coſts: There muſt be 
a Compenſation therefore. 
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| Appeals, 


Grievances ; than the Appellat can prove 
that he expended in confirming the Sen- 
tence of the Judge from whom. 


8 26. As in Appeals from Threats of 


the Judge from whom, which appear 


not among the Acts in the Tranſmiſs; 


and therefore muſt be proved by Wit- 
neſſes. | 


$ 27. Or in Cauſes of Correction, Exceptions t 
at. FA, 


where the Judge on Account of the Re- 
verence due to him is not made a Party 
in Appeals from Grievances or Sentence; 
and it does not appear from the Acts 
that the Grievance was inflicted at the 
Inſtigation and Promotion of the Appel- 
lat; you muſt produce Witneſſes to prove 
that it was. Ds 


$ 28. And alſo where there is an Ap- 
peal from an exceſſive Taxation of Coſts; 
if the Exceſs is not evident from the Acts 
(as it often happens when Coſts are taxed 
for ſolliciting the Cauſe; and for expe- 
diting Commiſſions for the Examination 
of Witneſſes) ſuch Exceſs muſt be proved 


by Witneſſes: And in theſe Caſes the 


Appellant 


25. But ſuppoſe the Appellant ex- XLII. 
pended more Money in his Appeal from 
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C HAP. Appellant muſt be at extraordinary Ex 


XIII. 


—— 


Facts not appearing in the Tranſmiſs. 


able, and equitable that when more Mo- 


confirm ing that: And two different Sen- 


the other confirming the Sentence of the 
Judge from whom ; that there ſhould 


| Other Cauſe ſhould be decreed for; and 
+ allowed the Party that has expended it: 


Appeals. 


pence. 


5 29. Here the Perſon obtaining Sen- 
tence ſhall obtain his ordinary Expences 
in proſecuting the Appeal; as well as hi 
extraordinary Expences in proving the 


$ 30. In theſe Caſes it ſeems reaſon- 


ney has been expended in proſecuting the 
one Cauſe ; ſuppoſe for Inſtance the Cauſe 
of Grievance ; than was expended by the 
oppoſite Party in defending the Defini- 
tive Sentence in the firſt Inſtance ; and 


tences are pronounced; the one for juſ- 
tifying the Appeal from the Grievance; 


>» > > > >Þy_ 


not be a Compenſation of Coſts. 


$ 31. But that the extraordinary Sum 
expended in the one Cauſe, exceeding the 
Sum expended by the Adverſary in the 


8 > » '» 


and that ſo much as the one Sum ex- 
ceeds the other be taxed for him. 


AN 


6 SY SH (a 


, Neb 

N D E Xx 
OF THE 

CHIEF MATTERS 
Contained in this | 


80 . 


N. B. The Numerals points out the 8 ; 
Y the Fi igures the Section. 


| A. | - 
 Dul | i. 8 
oy, from Church, i. 8 
Abſolution, iv. 14,16 
Anſwer, vi. 1, 8,9 
Anſwer of the Party Principal, vi. 11 
Anſwer Perſonal, vi. 14. vil. 1, 6, 7.8. 
Anſwer of the oppoſite: Proctor upon Oath, vi. 17, 
18, 19, vii. 27 
Anſwer Perſonal of a Corporation or privileged Per- 
ſon, Vii. 9, 10, 11 
Anſwer fuller, vii. 12, 18, 19, 20, 21, 22, 23, 24 
| Anſwer not given; Libel taken for Confeſfed, 5 
25, 2 
Actuary to a Commiſſion for Examination of Wit: 
- neſles, e 
Anſwer of a Proctor, or Party Principal to Inſtru- 
ments, | | xi. 5, 6 


> — p 


4 


E 
Allegation given on the Term to propound all things, 


XIII. 9, 10 


Articles in Cauſes of Coneckiom, vj. 6, 10 
Anſwer to Articles, Xvi. 7, 8, 9, 11 


Articles to Churchwardens, | xxx. 20 
Application for Inſtitution on a double Quarrel, 

\ SS y © Rix. 8,9, 10 
Articles in a Jure Patronatiis, xx. 6, 7, 8, 9, 10 
Alimony, xxvii. 255 26, 272 28, 295 30, 31 
Adminiſtrations, | XX1X, 10 
Adminiſtrator, | 


: Account, ” XXX. 6. xxxi. I, 15, 10 


Adminiſtrauit Plene XXXIl. 20, 21, 22, 23, 26 
Appeals from Grievances, xxxvi. 3, 4, 27, 28, 29 
Appeals for rejecting Allegations, xXxxvi. 6, 7, ; 
Articles. not to be admitted by Law, KXXVi, 9 
Appeals from Excommunications from falſe Certi- 
ticates, „„ 2 
Appeals from immoderate Taxations, xxxvi. 15, 
| 16, 17, 18, 10, 20, 21 

Appeals. from Sentence and Taxation of Cofts, 
xxxvi. 22 


Appeals ſrom Grievances, or Sentence in Cauſes of 


Correction, xxxvi. 23, 24, 25, 26, 31, 3233 


Appeal from Grievance juſtified, xxxvi. 34 
Appeal from. definitive Sentence, xxxvii. 1, 22, 23. 
| | Kl. 28 
Appeals vivã voce, |  xxxvVr. 2,3 
Apoſtles, | XXXVil, 5, 11, 12 
Appeals, when to be made immediately, _ 
| | = 
Apoſtle's Refutatory, g Ai. 14 


Appeals from refutatory Apoſtles, xxxvii. 14, 15 
Appeals Extrajudicial, xxxvii. 16, 17, 18, ya 25 
| | 26, 27 


Appeals from Interlocutories, xxxvii. 20, 21 


Adhering to Appeals xxxvini. 1, & per totum. 
ering PP , , 15 ant 


INDEX 


W excommunicated, - xxxix. 16, 17 


olution of Appellant, XXXIx. 16, 18, 21 
Attempts, xXxxxik. 23, 26, Wy 27s 28 
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ppe 5 
Agreement of the Parties for infpetting the Traut | 


miſs, xl. 15. 16 
Allegation on exhibiting Inſtruments of Appeal, xl. 21 


Anſwers thereto, and proof of the Inftruments, xl. 


22 23» 24 
Nur. of the adverſe Proctor upon Oath, xl. 26, 27 
Appeals deſerted, xli. 1 
. from Succeſſors for building on Glebes, 
xxl. 14 
Abbey-L xxl, 10, 11 
2 * ythes * be condemned in Coſts, 
xxili, 19 
B. | IN 
Brawlers, | i, 
Bawdry, e c | i. 
Blaſphemy, TS. „„ 
Building Pariſh Church, i. 8 
Bona Notabiſia, | u. 3, 44 XXX. II 
Bounds of P ariſnes, | xxii. 17 
| C. 
Cauſes of Office and Inſtance, „ 
Citing Parties out of their Dioceſes, m. 
Citation, „ ili. 
Citation viis & megis, iü. 4, 5, 11, 1 
Certificate authentick, ili. 6, 
Citation to ſhew Cauſe, ä 
Citation ad videndum, and Mandate, ü. 15 


Contempt in excommunicated Perſons, for ſtanding 


out to the fortieth Da * iv. 8, 9 
2 Conteſtation 
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Conteſtation of Suit, vi. 7,10 
Commiſſion for taking Perſonal Aer vii. 3» 4, $ 


Certificate of the Decree for Perſonal Anſwer, vi. 


12,1 37 14 
Compulſory againſt Witneſſes, | 9, 10, 16 
Compulſory Citation, viss & medis, vil It 


Commiſſion for Examination of Witneſſes, ix. 6, 


ws 8, 9, 10, 11 
Commiſſion Wende „ 30, 31, 32 
Commiſſion with the Proceedings exhibited, ix. 33; 34 
Commiſſion renewed, ix. 35, 36 


Commiſſion for a Scrutiny, xi. 14, 15, 16, 17, 18, 


108, 20 
Coſts of Proceſs retarded,  ©Q. xii. 44 10 
Concluſion inferred or the Term to Propound all 

Things, Xill. 12 
Concluſion by two Aſſignations as to incidental mat. 

ters, Xiv. I, 2, 3 
Cauſes of Correction, xvũ. 1 
Citation from the mere Office, "ns 


Canonical Purgation, 
Contem pt, 

Citation in double Quarrel, 
Citation by Ways and Means on a double Quarr, 


xix. 11 
Citation in a Jure 8 xx. 4 


Calculation of the Sum for Repairs in Dilapidations, 
xxi. 5, 6, 9, 10 
„ 4 


xvii. 12, 13, 14, 15, 16, 17 
vil. 1, . 


Caution from Sequeſtrators 
Cauſes of Eſpouſals, : XXV. 1 
Cauſes of Divorce from a ſecond. Marriage, and of 

Reſtitution of Conjugal Rites, xxv. 5, 6, 7 


Cauſes of Impediment of Marriage, xxv. 17, 1 
19, 20 


n Matter in Jacditation of Marriage, xvi. 


77 9, 10 
Colts in a a Matrimonial Cauſe, wü. 32, 33, 34 


e 
e 


1. N. D E X. 
Codicils, xxix. 2 
compariſon of ad. | F. 6 1 
Comparators, xxx. 1 
Creditor 1 kis Intereſt in a Tellamentzry 
Can xxxi. 8 
commiſſion to examine Executors on Accounts, 
xxxi. q. 


Commiſſion to Perſons to appraiſe the Aſſets of the 
Teſtator, and return an Inventory, xxxi. 13 


Commiſſion for appointing Guardians, XXxili, 3-5 


Cauſes of Defamation, Ii. 14, 15. xxx. 1 
Citation with Intimation on a double Quarrel inſtead 
of Appeal, xxxv. 5 
Citation for Appellat, xxxix. & 
commiſſion of Appeal for Delegates, 22 4» 
+7) 8, 
Commiſſion for Adj 5undts, xxxix. + 
Commiſſion of Review, xxxix. 11 
Commiſſion of Delegation to proceed originally, 
RXXIX. 12 
Confeſſion of Grievance, xl. 4 
Coſts in Appeals, xlii. 15, 16, 77 
. of Coſts, xlii. 19, 23, 24, 25, 26, 
Eo | * 29, 30, 31 
D. 
Drunkenneſs, i. 8 
Denunciatory Letters of Excommunication, iv. 6, 7 
Decree for Perſonal Anſwer, vü. 2 
Double Quarrel, a ok inn , 2 
Dilapidations, xxi. 1, 2 
Dilapidations puniſhable, though not happening in the 
Time of the * xx. 3, 4 
Divorce, e xxvii. 1 
Deviſes * Lands, 2 x xix. 4 


among Children, or for pious Uſes, xxx. 
. ? 19, 20, 21 
X 3 © Defa- 
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Defamatory Words, | XXXit, 2, 10 
Defamatory Libel, | XXII. 9, 12 
Double Quarrel inſtead of Appeal, XXXV, 2 
Delegates, xxxvi. 14. xxxix. 15 


Deſertion of Appeal proved, xli. 9, 10, 11, 12, 13 


Denunciatory Letters of Abſolution,  wxxxix. 20 
Deſertion of Appeal, wh xli. 7, 8 


K. 


E. liftals, i. z 
Exccmmunications from falſe Certificates, ii. 8, 9, 
Fu | 10, 13 

| Excommunication, ui. 16, 17. w. 3, 4 
Error in Libel, | e 
Exceptions Vi. 2, 3, 4, 56 
Examination of Witneſſes, ix. 1, 2, 3,4 
Exceptions againſt Witneſſes, 3 
Exceptions General, X. 10 
Exceptions Particular, X, II, 12 
Exceptions againſt Exhibits, xi, 12, 13 
Edict Publick in a Jure Patronatis, xx. 5 


Exceptions to Calculations for Repairs in Dilapida. 


tion 8. xxi. Ts 8 


= Edict Publick in a matrimonial Cauſe, XXxVil, 7 


Execution of Sentence in a matrimonial | Cauſe, 


| 1 | | | Xxvil. 37 
Excommunication on Default of ſolemnizing a Mar- 
riage, | xxvi. 4 
Executores Nudi, — 4 
Executor, | xxxi. 5, 16. xxxii. , 18 
Exhibiting the Tranſmiſs in Appeals, xl. 9 


Exhibiting Appeals before Concluſion, xl. 18, 19 


Exhibiting extrajudicial Appeals Axl. 20 


Exceſs to be relinquiſhed upon Appeals, xli, 18, 19, 21 
1 . 


baer cole” 


Pads te ot pg 
| Foreſts, | XXII. 1 i 


Guardians, „ | xxxii. 2. 35 4, 7 


Grievances, ', ' xxxvi. 2 
Grievance confeſſed, xxxvi. 35, 36 
Heretical Pravity, 5 v. 11 

1. 


22 of Tythes, or yearly Penſion, 3. 13 
ntervention in Cauſes, , v. 6, & per totum. 
Interrogatories againſt Witneſſes, vill. 19, 20, 24 
Interrogatories annexed to a Commiſſion for Exa- 


_ mination of Witneſſes, * 9 ix. 12, 13 
Interrogatories not anſwered, by . 6, 7 
Inſtruments publick or private, xi. 1 
Inſtruments exhibited, 1 
Information, xiv. 7, 10 
Interlocutory Decrees, 08 
Inhibition in double Quarrel, xix. 5 


Inſtitution of a Clerk on a double Quarrel, Xix. 16 
Inſtitution diſputed between two Clerks,” xix. 19, 


20," 22 

Jure Patronatds, | xx. 3, 17, 18 
22 of Marriage, | xxv. 13. xxvi. 1 
mpotency, xxv. 14. xxxin. 6 

Juſtification of JaQtitation of Marriage, xxvi. 3, 
- -: ths. +. 0 

Inkibition in a matrimonial Cauſe, xxv. 2, 3 
9 1 | XXVil. 1,2 


X 4 | Inti. 


o 
* 
| 
Ly 


Intimation in ſaid Cauſe, | XXVii, 8 
Inventory, | XXX, 3 XXX1, 10, 11, 17 
Intimations in Teſtamentary Cauſes, XXX. 10 
Juriſdiction of the Prerogative Court, XXX. 11, 12 
ſtruments, 1 
Inſtruments of Appeal, XXXXXVI. 13 
Inſtruments upon Appeals, xxxvii. 28, 29, 30, y 
Int erlineations or Raſures in - Inſtruments, xxxvũ. 
* 1 175 232, 
1 Inhibition in Appeals, xxxix. I, 23 35» 36, 7» 3 
Impediments preventing the finiſhing the A with- 
min the Term of the Law, xli, 14, 15, 16, 
| - 15, 18, 19, 20, 21 
Impediments hindering the Proſecution of the Appeal 
_ - within the Term aſſigned by Man, xl. 22, 
Impediments, when to be-proved, Kli. 26 
I. 
Laying violent Hands on a Clerk, i. 6 
Legacies for pious Uſes, | i. 9 
Libel, V. 1,2 
Libel in ſummary Cauſes, | „ 
Liquidation, 5 Xvi. 10, 11, 12 
Lapſe, = i XX. 20, 21 
Legatary, XxXxXXi. T 
— 4 LOT xxxli. II, 12, 135 14, 15, 16 
Libel in Appeals, Hikes Xl. 1 
M. 
Mortvaries. „„ 
Matter Corroboratory, | x. 15 
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Monition for Payment of Principal and Coſts, xvi. 9 
Monition vii & modis, ui. 14 
| Monition 
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Monition in double Quarrels, fre noi 
iages ſolemniz erſons within the Age 
Conſent, may be diſſented to when they come 


to that Age, xx. 8, 9, 10, 1c. 
Marriages within the Degrees prohibited, xxv. 12 
Marriages Clandeſtine, xxv. 21, 22 


Matrimonial Cauſe pending the Suit for Jactitation, 
8 . | XVI. 11, 12 
Marriages pending a matrimonial Suit, xxvil. 20, 


| | | Ax, 22, 2 
Monition to ſolemnize a Marriage, Kü. 38 
Monition to exhibit the Goods of the Teſtator, 


; |  XXX1 14 
Minors, xxxi. 24. XXxxü. I, 3, 6, 7 
Monition in defamatory Cauſes, xxxjü. 21 
Monition for the Proceedings in a Cauſe of double 

Quarrel, inſtead of Appeal,  xxxv.4 
Monition for. Tranſmils, xxxix. 3. Kl. 2 
Mandate to ſhew Cauſe why the Appeal ſhould not 

be decreed deſerted, © xli. 4,5 

N, 
Nullity, | XV 8. | 
Nuncupative Wills, x xix. 6, 7, $9 
Notice of Tything, XXil. 4 
O. 
Outlawed Perſon, ir. 5 
Oath of excommunicated Perſon to obtain Aſolu- 
tion, | iv. IO 
Oaths, 5 75 | xn. I 
Oath of Calumny, xi. 2 
Oath of Malice, 1 


Oath Suppletory, xi, 4, 5, 6, 718 | 
_ Oath 


INDEX 


Oath upon taxing Colts, _ br ae iz | 
Oath of Executor taking Adminiſtration, xxx. 1,2 
| Order of Appeals, xxxvi. 1 


P. : 

Perjury, | | 155 | i. 1, 2. iv. 10. 
Plenary Cauſes, | li. 2, f | 
Acc 5. 5 he; bs 21, 22 
Proxy, | | 3 | 
Pauper, | iv. 1, 2 | 


Proceedings upon Commiſſions for Examination d 
OI IX. 199 205 21, 22, 23, 24, 25 

| | 26, 27, 2 
Publication, 1134 rene bot 


Propounding contrary Matter, X. 3,4, 5, , 10 
Propoſer of Exceptions, * 3, 14, 20, 2 
Papers or Books exhibited, Xi. 7,8, 9, 10,11 
Proteſtation of Appeal upon Sentence, xv.) 
Promoter, voluntary, xvi. 2, 3, 4 
Promqger, neceſſary, | xvül. 6 
Preſentments, - 3 xvii, 18, 19 
Patrons, XX, | 


Proceedings in a Fure 83 xx. 12,13 
Preſcriptions in non decimands, xxl, 8,12 


Parks, X Xl, q 
Payment inTythes may be compelled by two Juſtices 
of the Peace, - XXUl, 22 
Privileged Cauſe, | xxl. 24 
Probat of Nuncupative wills, xxix. 9 
Proving Wills in common Form, „ 
Proving Wills in Form of Law, WT 
Penance, XXXilt. 23 
Provocation, : " $XXWV., Jy 4, 8,9 
' Proceeding in the principal Cauſe and Appeal from 
Grievance, - -  XXXVL 40, 
Proteſtation of the A ppellat, xxxix. 20 


Proteſtation upon the Intervention of Impegimens 
from the ö in Appeals, xli. 28, 29 


Qua 


Quer Ih &&&WMe2 
Return of primary Citation, | ae, 1. 14 


Revocation of an Error 28 vj. 15 16, 17 
Retum of Mandates in double Quarrel, xix. 12, 13 
Return of Mandates in a Jure Patranatus, xx. 11 
Renewal of the probatory Term in Tythes, x xii, 


| 17, 18 
Reſtitution of conjugal Rites, XXV. 4 
Reſiduary Legatee, xxxi. 3 
er, xx xm. 15 
Reconvention, : xxxñ̃. 18 
Recuſation,  __.- x XA. 10,11,12 
Reſcript to an inferior Judge, XXxV. 3 
Remiſſory Sentence, xl. 7,12 
8. 
Smony, 1 i. 4 
Subſtraction of Proxies, | © I 
Subſtraction of a yearly Penſion, _ L-12.- 
Subſtraction of Fees due to a Proctor, i. 16 
Spoliation, N 17. Xxü. 16 
Subſtraction of Divine Service, „ 
Seat in the Church, 5 i. 20 
Subſtraction of a Marriage Portion on account of 
Marriage, 1. 21, 22. 
Summary Cauſes, | UB. 2, 3, 6 
Significatory Letters for the Writ de Excommunicato 
Capiendo, I 14,1 
Subſtitution from original Proctor, ix. 15, 1 
Sentence, = xv. 2, 3, 4+ 5,0 
Sentence executed, xvi. 1, 2, 3, 45 5 
. m 
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Sum recovered for Dilapidations to be immediately 


laid out, xxi 11, 12, 13 
Subſtraction of Tythes, 1 
Sequeſtration of a ES xxiv. 1, 2 
Sequeſtrators, : xxiv. 4, 67 5,8 
Separation on account of Cruelty, kxxv. 15 
Sentence in jactitation of Marriage, xxvi. 2 

Sentence in double Quarrel, xix. 14, Is 


Sequeſtrations in Matrimonial Cauſes, xx, 15 
14575 16, 19,10 


s in the ſame, xxx. 1 

Separations @ Adenſa & Ther, xx, 2 
Sentence in Temerary ns, Xxx. 9 
dgentence for a Pleni Adminiftravit, - xxx. 23 
Sentence of emen upon en De · 

'  _ famers, ©... Kal, ) 
| Scrutiny Ys - XXXilt. 15 
Sentence in Defamatory Cauſes, xX xxiii. 20 
Sentence in Appeals, xli 1 


Sentence of the judge, from whom, when to. be 
confirmed by the Judge of the Appeal, xli. 4 L 
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Terms W e 5 vill. 1, 6 
Terms Probatory renounced, vil. 2 
Terms Probatory accepted, | m. 3, +5 
Terms Probatory renewed, - | ; "_ 75 
Term competent to propound all Things, xiii, 1, 2, 3 
Term to propound all Things, Xiil, 4, 5, 
Term to hear Sentence from the firſt Aſſignation, 
xüi. 4, 5, 0 
Term to conclude, „„ | av. 4, 5,0 
Term to hear Sentence, | Xiv. 7 
Term to hear Sentence from the ſecond Aſſignation, 
xiv. 8 
Taxation of Caſts, xvi. 7,8 


Tythes, 
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ythes, | nn hee 
Time convenient for taking away Tythes, *xil. 4 
Tythes Prædial, mixt arid perſonal, Xx. 5 
Tythes of Mills, £5 "+ "IR 
Tythes great and ſmall, 37 
Tythes of Things not tytheable, XXIi. 19 
Taxation in Tythes, notwithſtanding the Statute may 
be appealed from, 1 xxiii. 20 
Teſtament, „ 8 xxix. 1 
Teſtator, xxix. 5 
Temerary Adminiſtration, i. 10. xxx. 7, 8 


Terms to proſecute the Appeal and certify, xxxvũ. 10 
Term of the Law to receive Apoſtles, xxxvii 11, 12 


Time for appealing, | XXXvil. 19 
Term Probatory in Appeals, ; xl. 3 
Tranſmiſs, 5 xl. 6, 12, 13 
Taxing the Coſts of the Tranſmiſs, xl. 10 


Term of the Law for finiſhing Appeals, ali. 1, 3 


Term of Man for proſecuting Appeals, xli. 2, 3 


Taxation of Coſts and Monition for Payment in 


Appeals, xl. 2, 3, 8,9, 10, 11 

U. 
Uſurer, | OY. 
Unity of Poſſeſſion, xxl. 13, 14 
Vicar's Right to Tythes, xxil. 15 


Value in Cauſes of Tythes to be offered, xxiii, 2, 3, 


4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 


W. 
Writ de Excomnuicato deliberands, "Ki 16, 17 
Writ de Excommunicato recipiendo, iv. 18 
Witneſſes contumacious, vii. 12, 13 
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Witneſſes 


| Witneſſes to have their Expences, vn. 14, 
1 Witneſſes produced, mi. 17, 18, — 


| ken we after Publication, vm. 25, 26, 27 
_ Witneſſes X. 16, 1 
Witneſſes arid on the Tom to propo und af 
Thing 0 N Al. jr 
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THREE 


APPENDIXES 


T O THE 


Clerk's Aſſiſtant 


In the PRACTICE of the 


Eccleſiaſtical Courts: 


The Firſt 883 


A ghort Summary of the Method of Pro- 
cog? in Cauſes in the Ecclefiaſtical Courts. 


Suppoſed to be wrote by a late Moſt Reverend 
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| A Collection of Modern Rules of Practice and 

Caſes adjudged in the Courts of Doc roxs Commons, 
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or the following 
APPENDINES, | 


APPENDIX A 


NOntainin what Cauſes are cognizable. in the 
- Eccleſiaſtical Courts p- 3 


APPENDIX i Tru g 


Containing a Collection of Modern Rules of Pre, 
tice and Cay — 4 ber the Courts of Doctor 
' Commons, di under heir r er H * 
phabetical Order OY deer ws | 

Abatement | 

Abſolution 

Accounts 


$2 FE 


L 
Aions 


Adminiſtration and din t 
_ x ae " 


—CON TENTS. 


Defamation” : „ 1 44 


—— . #4. 41.43. 


Diftribution* | * 17 * 1 . a ; 
Divorce a S 411. # Ts © ; 


Evidence + 
E eee ED” 
| £©xecutors A erotic: | 
— N ids bet © 
Interrogatories 
Inventory . 


Licences 
Marriages 
1 Will 


Fl. Ae 
ne 

Probates 

Rates 
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What Cauſes are Cognizable in the 
Eccleſiaſtical Court. See Zouch 
Deſerip. Jur. & Jud. Eccleſe 
Par. ii. i iv. dee e 5 
8 brog.” . 


4 . A 


H E N ths Mantle or + Church⸗ 
vwardens preſent any Perſon for 
a Crime, or for the common 
Fame of a Ctime, ſuch 4 Cauſe is called 
2 Cauſe of Office, and the  Judg e is ſaid te 
proceed ex nero officio, he Proctor 
of Office, 'or in his Abſence ſome other 


1 ys vinted by the Judge, being the 
romioter of the Office. | 


Bat N auy private Perſon accuſes. do 
ter of any Crime, the Accuſer is the vo. 
Promoter of the Office, and the 


untary 
J is ſaid to proceed ex 2 fromoto,* 
, If one Man ſeeks Redrefs againſt aho- | 


ther in the Ecclefiaſtical Court, as in Caſe 
SubſtraCtion of Tythes, 
Oc. 


APPEN PD IX. 
Ge. ſuch a Cauſe 3 is called a | Cauſe © of In- 


What in m Snmon gh we mean 
125 


Plaintiff and Defendant, in the Hcc 
cal Law we call Actor, Pars Ackrix, or 
Promovens ; and the Delendant. Rews, Par 
_ er Laken, roll 

Bron Grate? is ebe into Cn bya 
Proceſs, which the Judge iſſues out under 
his Seal of Office, and- is returnable into 
Court on a certain Day thereig mentioned, 
and under the Citation there muſt be an 
Abſtract in. Engliſb eoneerning the Man- 
We: ſerving the Citation. Cap. ii. u. 


II the 8 or other Perſon who 


| pndertakes to ſerve a Citation, makes Oath 
in Court that he could not find any of the. 
Perſons mentioned in ſaid Canon ii, 1711, 
the Promovent's Proctor 1 oves for a Cita- 


tion viis & madis, which the Judge grants. 


A Citation viis & modis being duly 


ſerved, and Oath made of the Seldice, if. 


the Party appears nat, the Aareon; 
roctor moves that he ma be pronpu nced 

contumacious, and for a Citation 

(if occaſion. be) for him to ſhey / Cauſe 


why he ſhould nal be excommunicated; 


F Fi 2 
4 181355 * K cl 75 


_ 


itation vit, „ Se. 


1 


T 


APPEND IX. 
which being granted by the Judge, and be- 
ing duly ſerved and Wust upon Oath, 
if the Party then appears not, the Promo- 
vent s Proctor moves for a Decree Excom-. 
mucandum fore, and a Citation ad viden- 
dum ſe excommunicari ; concerning the Ser- 
vice and Return of which, ſee es ir. 
1711. 


This Proceſs being duly ne 3 up- 
on Oath returned, if the Party ſtill con- 
tinues not to appear, the Fromovent's 
Proctor moves that he may be excommu- 
nicated, and preſents the Form of an Ex- 
communication in Writing, which the 
fol ge, if a Preſbyter, reads, ſitting with 
is Hat on, only moving his Hat when 
he out Par ne: t eto 

Name to it. | | 


ure, ha in a oO of Office the: 
Party muſt appear in Perſon, and is not 
allowed to appear Proctor, until he has 
received Articles: but in a Cauſe of In- 
ſtance, Appearance is only by a Proctor: 
Note alſo, that the Return upon Oath of 
each Citation ought to be writ on the 
Back or at the Bottom 5 it with a Furar, 
h agned da the wa. oi 1 8 10 217 \ 


; 


10 | 
.* — 
$250 213 TWILL 422 : 


JT ! ' * 
—1 ha fy *% 


' 
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bas bt: 


Nate, if Ss Party has ras into | Can 
tempt by not appearing, no Appearance is 
to be received (whether Perſonal. or by a 
Proctor). of or from him, until he purges 
his Contempt, and pays the Coſts. This 
is expreſely decreed 2s to: Cauſes of In- 
ſtance, Can. Ixx. 1634; and the Practice 
* Place alſo as to Cauſes of Oer. 


"When the Impugnant appears, her may 
in his own Perſon; if it be a Cauſe 4 
Office, or by his Proctor if it be a Cauſe 
of Inſtance, move for Articles or a Libel 
to be exhibited againſt him next Court- 
Day, or otherwiſe to be diſmiſſed with his 
Coſts; which the Judge is, by Can. Ixix. 
obliged to grant; and therefure Care ought 
always to be had to have the Libel or Ar- 
ticles ready to exhibit. But whether he 
makes any ſuch Motion or not, the Pro- 
movent's Proctor ought either then to ex- 
hibit the Libel or Articles, or elſe to 
| —_ — he may be adinonithed 5 
t- Day to — the g 
decrees Fonanfinghye 3/7 H TE; e | 
333-00 4 9 
Whenever Articles c or a | Libel are ex- 
dited, the Promovent's Proctor * 

that the Impugnant or his Proctor be a 

* to give in an Anſwer * next 
ourte | 


n e - > as 
* 


_APEENDIE .,- 
Court-Day, which the Judge decrees ; 
but upon juſt Cauſe given in upon Oath, the 


Judge may grant another Court-Day, but 


no longer Time, except there be ſome- 


thing extraordinary, which is an unavoidable 
| Cauſe of Delay, neee 


is come, if neither Anſwer nor Excep- 


contumacious, and orders a Citation againſt 
him, to ſhew Cauſe why he ſhould not be 


ner as is already ſet down. But if the Im- 
pugnant purges. his Contempt, and pays 
Coſts, he again becomes Rectus in Curid, 


of which muſt be done in writing. 


Libel or Articles, if no Anſwer be given 
by a Time appointed, ſhould be taken 


ſufficient Ground for an Appeal; and 

therefore don't think it the ſafeſt Way, 

eſpecially in Cauſes of Moment. 
A 3 n 


When the Day appointed for anſwering | 


tions are exhibited or entered; the Judge, 
upon Motion, pronounces the Impugnant 


excommunicated, and proceeds to Excom- 
munication againſt him in the ſame Man- 


and may exhibit his Anſwer, or enter Ex- 
ceptions to the Articles or Libel, either 


Sometimes a Motion is made; chat the 


pro confeſſo: But I queſtion much, whe- 
ther ſuch a Rule as this might not give 


When 


- 


AP P E N DI X. 


. 
"x 


When hs lap e offers Reaſon 
why ſuch Libel or Articles ' ought not to 
be proceeded upon, or to ſhew that he i 
not obliged to anſwer them, the Reaſons 
are called Exceptions, and are to be ex- 
hibited on the Day appointed for Anſwer 
in a Cauſe of Office; by the Impugnant 
himſelf; but i in a Cunts of pr by 


his . 


| Nate, that Dec an 3 ex- 
Cpu to the Juriſdiction of à Court, as 
ſuppoſing himſelf to be either not at all, 
or not in this Caſe ſubject to it, or to the 
Perſon of the Judge, as juſtly ſuſpeCting 
that he will not be impartial; and in each 
of theſe Caſes he appears under a Proteſt, 
exhibits his Exceptions, and prays Atrbi- 
trators. But theſe are Caſes that rarely 
happen, and therefore for the preſent I 
paſs them by, and ſpeak only of ſuch Ex- 


— 8 as are made to the Articles or 
"Oy" N W's e 


oe X © ti GWG 


When an 1 or his Proctor ex- 
hibits ſuch Exceptions, he uſually moves 
for an Auſwer by next Court- Day, or to 
be diſmiſſed with "Coſts; upon which the 

udge decrees an Anſwer the next - Court- 

** but n no more. | 

When 


* 


7 


1 
* 
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is 
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APPENDIX. 


When an Anſwer to Exceptions is given 
in, the Impugnant deſires until the next 
Court-Day to reply, and then if the An- 
ſwer denies any Matters of Fact upon which 
the Exceptions are grounded, he prays a 
Term Probatory for the Production of 

Witneſſes, and Proof of ſuch Facts. But 
if the Anſwer denies Matters of Law, he 
joins Iſſue upon ſuch Points of Law as he 
= alledged in the Exceptions, and prays 
the next Court-Day for the arguing them, 

which is granted, EY 


T omit for the preſent to ſpeak of the 
Term Probatory, and the Manner of pro- 
ducing and examining of Witneſſes, be+ 
cauſe I ſhall have a more proper occaſion 
for it by and by, . 


If upon hearing the Judge finds the 
Exceptions to be good in Law, he allows 
of them, and diſmiſſes the Impugnant with 
Colts, in a Cauſe of Inſtance, or of Office 
1 19280 But if the Exceptions are not 
ufficient, he condemns the Impugnant in 
Coſts, on account of the Delay he has 
given, and that according to the Number 


of Court-Days he has ſtopped the Caule, 


(th e Taxation of which Coſts he may, if 
he pleaſes, reſerve to the end of the St 5 
a 4 


n 
and then upon Motion lays a peremptory 
Rule upon him to anſwer the next Court. 
Day; which if he neglects to do, the 
Judge upon Motion decrees him contuma. 
cious, and proceeds to excommunicate hin 


4 


as above. n | 
| Requifita Libelli, Quis, Quid, Coram qu, 


Vo. jure petatur & a Quo. 


The Articles or Libel muſt always con. 
tain a perfect Syllogiſm, of which the 
Major lays down ſome known Rule in 
Law, the Minor ſets forth ſome Fact, and 
the Concluſion, in Conſequence, demand; 
ſomething by way of Redreſs from the 
Judge. For Example, in a Defamation 
Cauſe, He who by defamatory Words ates 
an Injury to the good Name and Reputa- 
tion of bis Neighbour, ought to do Pe- 
nance for his Fault, and make Reparatim 
to his Neighbour whom he has thus injured; 
but on o, about ſuch a Day, and in ſuch a 
Place, A. ſpoke ſuch and ſuch defamatory 
Words of B. therefore B. deſires that be 
may be enjoined Penance, and to make lin 


B. Reparation. 


The Anſwer therefore muſt either firſt 


deny the Fact, as if A. ſhould deny that 


he ſpoke the Words alledged, or ſecondly, 
8 r 33 the 


APPENDIX. 
the Matter of Law, or ſome neceſlary Part 
of it, as if 4. ſhould deny the Words al- 

jedged to be defamatory ; or thirdly, plead 
ſomething by way of Defence; as if A. 
ſhould plead that B. is an infamous Perſon, 
and has no good Name or Reputation 
wherein to be injured, which is uſually 


called Defenſive Matter, 


EY C5 | 51 

When the Impugnant has given, in his 
Anſwer, the Promovent deſires till the next 
Cocurt-Day to reply, and then commonly 
Iſſne is joined, either upon a Matter of 
Fact or Law, or ſometimes of both; but 
ſometimes before Iſſue is joined, there is a 
Rejoinder, and Surrejoinder. Ds 


The joining of Iſſue is called Litis Con- 
teſtatio, after which the Oath de Calum- 
nid, if taken by one Party and his Proc- 
tor, is not to be refuſed by the other Party 
and his Proctor, whenever demanded. See. 
| Can ie wi 


If Iſſue be joined upon Matter of Law 
alone, the Judge appoints next Court- Day 
to have it argued ; but if the eee" 
be about Matter of Fact, whatever Fact 
be alledged by either Party, a Term Pro- 
batory, Terminus Juris, is prayed and 

J | e, + > ; / gran t ed 


142 


granted for the Production of Witneſſes 


three Court-Days; upon all or any of 


ſworn, are by the Judge admoniſhed to 


5 the ſame before the Judge; (this is called 


larged by the judge; but if there be not 


APPENDIX, 
to be examined for the Propf of it. 
The Term Probatory is the Space of 


which, Witneſſes may be produced and 
fworn in Court ; which Witneſſes, when 


attend the Regiſter upon Notice given, who 
privately examines each of them apart, 
and writes down their Teſtimony, which 
they reſpectively ſign, and afterwards own 


Repeating,) who writes repetit, &c. and 
ſubſcribes his Name to each Teſtimony 
with the Day of the Month when the 
ſame was repeated. When a Witneſs is 
by one Party produced and ſworn in Cour, 
the other Party may require him to be 
ſworn to Interrogatories, and when a Wit- 
neſs is interrogated, no Exception is after- 
ward to be mage to him, Query? 


The Term Probatory may upon jult i 
Cauſe (to be proved by Affidavit) be en- 


ſome very neceſſary Reaſon for it, it is a 
Ground of Appeal. If Oath be made that 
any neceſſary Witneſs refuſes to come to if 
Court, though his viatical Expences have I 
been tendered him, the Judge upon Mo- 


A „ 
tion grants a compulſory Proceſs for him, Y 
and it he ſtill refuſes to come, proceeds to 
Excommunication. OB ge 


If a-Witneſs be at a great Diſtance, but 
in the ſame Dioceſe, the Judge, upon an 
Affidavit and Motion, grants a Commiſſion 
to have him produced and examined at the 
Place where he lives, and his Examination 
is returned, together with his Commiſſion 
ſealed up, and Oath made that it has not 
been opened. If the Witneſs be in ano? 
ther Dioceſe, the Judge upon an Afﬀidavit 
and Motion grants Letters Requiſitory to 
the Biſhop of that Dioceſe, or his Official, 
for his Examination, and when taken, it 
is returned as before mentioned: nor is 
Publication to paſs, until reaſonable Time 
be allowed for the Examination of every 
Witneſs, which upon Affidavit made is 
believed to be neceſſary; but unreaſonable: 
Delays are never to be countenanced or 


allowed. 49” 


The Time for Examination of Witneſſes 
being expired, either Party may move for 
a Publication of. the Depoſitions, (which 
till then are kept ſecret) and the Judge de- 
crees accordingly. OO 


* 


14 


and the Manner of Procceding therein is 
the ſame as in Exceptions againſt the Libel 


apprehends the Teſtimony of his Wit. 
neſſes not to be ſufficiently. full, he may 


certain other Rules to be run through ſe · 


APPENDIX. 


If any Exceptions are to be made againſt 
the Witneſſes, or any of them, for the In · 
validity of their Teſtimony, the uſual 
Time when it is done is after Publication, 


or Articles, only ſometimes Exceptions are 
made in general, and Time craved til 
next Court-Day to ſpecify ; but this ſeems 
only an Act of Delay, and therefore ought 
to be diſcouraged, 8 


10 ſome Caſes, when the Promovent 


move for the Impugnant's perſonal Anſwer 
upon Oath ; but this is not allowed where 
the Anſwer muſt be the Confeſſion of a 
Crime, as in Cauſes of Defamation, For- 
nication, GS. | 7 05 


Theſe Matters being thus over, there ate 
veral Court-Days, as follow - 
Al Propemendum ommia. 


Omnia Atta Propoſita. 
Ad Concludendum. 


| 


41 OTIS. r r 
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This Rule, ad Concludendiim, is mo 
made in a "matrimonial Cauſe, which is 


faid neyer to be at an End, becauſe _ 


at any Time be renewed. 
If LL i 75 3 4 

Ad a ex Prima, ex Secun- 

da & ex Ti ertia, & interim ad ggf. 


dum. 5 0 vos 


$ 


There 95 to ah no egen Uſe of theſs 
ſix laſt Rules, except it be to give the Ad- 


vocates Time enough to appriſe them- 


ſelves of the Merits of the Cauſe. 


In ſome places the IoGiemation or hear- 
ing of the Cauſe is not upon a Court-Day, 


but at a Time and Place appointed for 
that Purpoſe ; but in Dublin it is ary. / 


on a Courz-Day. | 
The Information dein over, the Judge 


immediately pronounces Sentence, which 


[muſt be in open Court, and with his Head | 


covered ; but if there be any Difficulty in 


W the Affair, he commonly diliberates dll 


next Court- 7250 


ug 


„ids Prodta ** . FORE in UL: 


Writing, which the Judge reads, and if 


there be ny Mille in the Draft, corre@ts 
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it with his Pen as he proceeds, and then 
ſigns it. When Coſts are given; mention 
is made of them in the Sentence, and the 
Taxation of them reſerved to the Judge. 


The Proctor brings the Bill of Coſts to 
the Judge's Chamber, who taxes it to what 
Sum he in Prudence and Conſcience thinks 
fit, and ſigns his Name to it; or if there 
be any Controverſy about the Articles af 
it, it is ſometimes debated by the Dor 


on both Sides, either in open Court, or 


privately before the Judge. 
If the Sentence be not obeyed, and the 


Coſts paid, the Judge iſſues a Monition 


againſt the diſobedient Party, and if he 
continues in Contempt, proceeds. to ex- 
communicate him. Note, the Judge 
makes no Rule in Court but what i 
moved for; but if a Proctor makes 
wrong Motion, the' Judge may put hin 
in his right Way, its 


Every Court-Day (when aCauſe is called) 
the Rule made, the precedent Court-Day 


ought to be read, N by which it will appeat 


what is the proper Motion then to be 
made. Note, that oommonly in the whole 


Proceeding, when the Judge makes a Rule 


on the Motion of one P toctor, the other 
7 Prodtor 


me gy ys tow Wet hone 


FA a ty. 
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Proctor enters his Diſſent or Proteſt againſt 
it, the Reaſon of which is, that he may 
keep himſelf at Liberty cither to accept 


or appeal, as there may be occaſion; for 


he muſt not except againſt or appeal from 


a Thing he has once conſented to, When 


in the Courſe of the Proceedings any Mat- 


ter is determined by the Judge, which yet 


is not a Determination of the Cauſe itſelf, 


ſuch a Determination is called an Interlo» 


cutory Decre. | 
Of an APPEAL. 


When either Party thinks himſelf in- 
jured, by the Judge's refuſing to make a 


Rule that ought to be made, or making 


another that ought not, or giving a wrong 
Sentence cither interlocutory or definitive, 
or immoderate taxing a Bill of Coſts, or 
wrongfully excommunicating for no ſaf- 
ficient Cauſe ; he may by his Proctor ap- 
peal to the next ſuperior Judge. 


This Appeal may be made either im- 


mediately by word of Mouth in open 
Court, or within ten Days (fiſteen by the 


Statute) in writing before a Notary Publick. 


The Appeal being either Way made, the 
Judge admits, it, Juatenus de Jure, and 


pellant to proſecute his Appeal, and bring 
2 Certificate from the ſuperior Judge of 


ſuch 


appoints a convenient Time for the Ap- 


1 
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+ ſuch his Proſecuti cla; which Act of the 
udgers entered in the Book, if the Appel 
made Viva Voce, or written on the Pa. 

per itſelf if it be made in writing. 


Ate fame Tichd as the Judge de- 
erees to the Appellant Apoſtles, that is, 
Letters Dimiſſorx, or, which js the bel 

Why] Vun & Biregrum Pr Pralle he 
$, which alſo * SEG 

Bi as 


Book or wrote in "he Paper, ac 


_ 


_—_ made. De #: 347 


e Appeal be twat in ten or 


— it is too late. I Ap Roe are 
demanded within thirty * er the 
Ss 


t Appeal; brag ay, 

nes the App 128 1 ra 
; prunes c deſefte to- 
ceeds as el Bad) beery v0 Appell all 


Tore, that if 4 Party ſues another in 
a Cauſe of Defaſation, the Impugnant 

may appear, and ſumma- 
rily, which is enacted by Parliament in a 
defamatory Cauſe, though a ſummary Pro- 
ceeding in any other 40 Cauſe would 
be a mere Nullity. | 


Note alſo, that by "the St tyle of the pre- 
rogative Court, all fo Ay are ſummary, 


ough they frequently proceed in a ple- 
na Nan ä 
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A 


Collection of . Modern 


Rules of Practice and 
Cafes adjudg'd in the 


— 


Courts of Doctors Com- 
mons, (never before pub 
Iiſb'd) digeſted under 
their proper Heads in 
Alphabetical Order. 
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APPENDIX II. 


A Collection of Medarn Rites 
of Practice and Caſes ad- 
judged in the Courts of Noc- 
tors Commons (never before 


publiſhed) digeſted under their 


proper Heads in Alpbabeti- 
cal Order. 


Abatement 


F the Client dies poſt Litis Conteftatio- Of- Abatement, 


nem, the Proctor continues till Sentence; 
aliter if before; and in Caſe of the Death 


of the Party, againſt whom Sentence has 
been read, the Executor ſhall] be cited to 
ſhew Cauſe why ſuch Sentence ſhould not 
be put in Execution : But in Cauſes of De- 
famation, or other perſonal Action, the 
Suit ſhall abate on the Death of either Par- 
ty. See 2 Cro. 483. 1 Leon. 117, 178, 
1 Lev. 6. 1 Vent 133. PO” v. Pol- 
lexf, et, N 


A 2 | bets 


(4) 


Aefotution. 


Perſon taken by an Excommunicy 
\- Caplets ſhall not be abſolved til k 
— paid the Contumacy Fees, and alſo the 
Fees of the Significavit, the Writ, Sheriff 
Attornies, and other Fees neceſſary in ch 
taining that Writ, and then the Judge u 
ſtores him, and ſignifies his Absoluten fo 
obtaining the Writ pre Corporis. deliberdi 
one. Gibſon 1107. In Contract Cauſe 
the Party excommunicated for not folem- 
nizing Marriage according to Sentence, 
may be abſolved on giving Security to obey 
the Commands of his Ordinary, c. tho 
in other Caſes be Gal . = wg before Ab 
If one penn, and is Scope en 
for not anſwering to a Libel, (a Copy d 
which is refuſed, or has not been given him) 
he ſhall upon a Prohibition be abſolved |F 
without taking the Oath Melins pareni 
; eh Ecelęſiæ ; but if no Appearance, 
he ſhall not be abſolved without that Oath 
1 Sid. 2 32. Scurr v. Burrell. 1 Vent. 5, 
1 Sid. 403. If Perſons eee 
be abſolved, and have taken that Oath 4 
parendo, c. and ſhall be excommunicated 
again in uon parendo, c. they ſhall be 
9 e in a Lenſe 4 Feburf. 


.. Account, 


| Of Au., 


(65) 


N Account muſt be paſſed bee the of Accounts. 
A fame Judge, or his Surrogate or Suc- | 
ceſſor that grants the Adminiſtration ; as if 
A. B. the Official of any Archdeaconr) 
grants an Adminiſtration, the Account mu 

be paſſed before him, his Surrogate or Suc- 
ceſſor, and not before any Chancellor of a 
VDioceſe tempore e or Dr. Bur- 
teſwort b. 0:7) Ind. 

In Cauſes of Account the G ele C Oath bf 

| the Accountant ſhall diſcharge him of all 
Sums by him expended, not exceeding 
Forty Shillings; he ſhalt be allowed his Ex- 
pences in ſecular Courts, over and above 
ſuch Coſts as were allowed there. Funeral 
Expences, according to the Degree and 
Quality of the Deceaſed,” are to be allowed 
out of his Goods before any Debts ar Du- 
ties v hatſoever. Godol 5. Abr. fol. 86. 
| eff. "11. 3 Infl. 9). Tho! for Strictneſs 
no F vindral Expences'are allowable againſt a 
Creditor, except for the Coffin, Ritiging 
the Bell, Parſon, Clerk, and Bearers Fees, 
but not for Palls or Ornaments. Per Holt, 

1 Salk, 296, Shelley's Caſe. An Admini- 
ſtrator called to Account at the Promotion 
of a Party is bound to exhibit an Inventory, 
(but not under Proteſtation of adding, c. 
as in common Form) tho” he had exhibited 
one before. * may have a Decree againſt 
ä the 


Accounts. 
the Plaintiff in ſpecial, and all others in ge. 


neral having Intereſt, to ſee the Account ms 
_ paſſed and Diſtribution made. Since the ſec 
22d of Charles II. an Adminiſtrator i; col 
bound to aceount without Citation, and x Inf 
Perſon intitled to Diſtribution by that Statue Ac 
may ſue the Adminiſtrator to prove his Ac. 4 
count. Salk. 315, Archbiſhop of Canter 15 
bury v. Wills. Noy 78. 2 Inſt. 6. Thi, 
Raym. Rep. 407. One Witneſs to pros. 
the Sealing of a Bond, aud one to pro th 
Payment, with the Oath of the Party, i th 
good Proof in Accounts. A Party praying L 
an Account, having an Intereſt, is not 0 | 
be-eondemned in Coſts, unleſs he obe 
thereto and fails in his Proof; tho! in this 
Caſe ſuch exact Proof is not required as in 
other Cauſes, therefore a Shop-Book is ad- 
' mitted as Evidence. Executors, where the 
| Reſidue is not bequeathed, and who hae: / 
particular Legacy given for their Pains, and 
are therefore called Nude Executors, are a 


| . lable to be called to Account, and diſtribute, 
If an Adminiftfation be granted to 4 
Who has no Right, and is afterwards fe- 
pealed and granted to B. who has Right, 
Þ. ſhall ſue H. to Account for the Profit 

in his Time in theſe Courts, for there's no 
other Remedy. Godolph. 125. ſet. 32. 
he Executors or Adminiſtrators of any 
Guardian may be cited to Account by the 
Stat. 4 & 5 Ann. An Account paſſed in 
the Minority of a Perſon intereſted is void 
againſt the Infant. Fitz. Nat. Brev. 118. 
Account, « Brownl. 25. Adminiſtration 
. during 


Ation = 5 
during Minority is repealed, and another is 
made Adminiftrator during, &c. and the 
| ſecond Adminiſtrator dtaws the firſt to Ac- 
count, and gives him a Releaſe, yet the 
Infant at his full Age may compel the firft 
Adminiſtrator to acconnt again. 1 Roll. 
Abr. 910. Stat. 22 & 23 Car. 2. c. 10. 
t. a. N 38 HH: 
Pariſhioners cannot bring ati Action of 
Account againſt their Church-wardens, but 
they may make other Chutcli-wardens, and 
they ſhall have it againſt their Predeceſſors. 


Lilly's Reg. 22. 


5 $--4 FE + - 
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Actions. Is 


for the ſame Matter, aceotding to 


4 
= 


the received Maxim in Law, Nemo bis pu- 1 Sid. 88,201. 
niri debet pro eodem Delitto. Action lies 1 Lev. 71. 
againſt an Ordinary for placing one in a Seat 7 2 93. 
in an Iſfe belonging to another, or againſt Hegp * 5 
any one, for a Diſfurbance in a Seat in a Wat. 298. 
Church, for Dilapidations, * Simony, lay+ , Co. 49. 
ing violent Hands on à Clergyman; (and alk. 134. 
the Reaſon why this is fable here is, be- 
cauſe the Clerk having habitum et Tonſu- 
ram, which made him known, it was an 
Offence to the whole Order. Godolphin's 
Rep. 115. Gibſon 10. 2 Inſt. 492, 608. 
1 Cro. 753. 13 Edw. 1 Reform. Leg. 
125. 12 Co. 99.) It lies againft one for 

A4  quarrelling 


8 Actions. | 
quarrelling in a Church, for Adultery, For. 
nication, Abſence from Church, Non. Pay. 
ment of a Rate for the Repairs of a Church, 

5 or for 5 for the pip or for Sub. 

| v. ſtraction of Legacies left to pious Uſes [in 

8 which laſt Caſe the Judge * — 

— againſt the Executor of his mere Office, or 

eauſas. at the Promotion of the Church- warden 

| of the Pariſh to whoſe Poor the Legacy 
was left]. It lies for hindring the Exccy 
tion of a Will, or making of an Inventory 
(the Puniſhment of which is Excommun- 
cation, as in a Cauſe of temerary Admin 
ftration) Fitz. Nat. Brev. 98. So for Sub- 
ſtraction of Procurations or Synodals by a 
Rector, &c. from his Biſhop or Archdea- 
con, for Subſtraction of an annual Penſion 
going out of a Church, Sc. So for utter- 
ing reproachful Words, (tho' not defams- 
tory) denoting any Crime out of an angry 
and malicious Mind, for which no Action 
lies at Common Law, which is called here 
Defamation, for a Suit lies not here for 
Words charging an Offence not puniſhable 
here; and in Words defamatory Malice is 
preſumed, in Words reproachful muſt be 
proved. Salk. 692. Suit lies here for Proc- 
tor's Fees. See 4 Mod. 254. 5 Mu 
238. 1 Vent. 165. 1 Salk. 333. 1 Kol. 
Rep. 59. 1 Med. Rep. 167. March 45. 
All Artificers muſt pay to the Rector, &c. 
of their Pariſh the tenth Part of their Gain 
| (called Perſonal Tithes) about Eaſter, for 
the Year then paſt, (all Charges firſt de- 
ducted) Stat. 2 Edw. 6. c. 13. ſee. 7 8, 
8 * "£220, 


H 


— 


alſo alt hired Servants the: Tenth of 
their Wages (deducting the Charge of their 
Cloaths) ; on Failure of Payment Action 
lies ; but tlieſe Cauſes hre prohibited, ex- 
cept in ſome Places where buch Perſonal 
Tithes were payable fof forty Years before 
the Statute. Any Inhabitant of a Pariſh 
wherein a Chapel has been antiently founded, 
and Divine Service performed therein, may 
(if it be neglected) ſue the Rector, c. in 
a Cauſe of Subſtractionof: Divine See 
22 Hen. 6. 46. Litt. Nep. o) dz) 

An Excommunicite Perſo cannot. bri 
any Suit, nor à Minor under the Age 
Twenty-one, (without his Guardian) Hor 
Dean and Chapter, the Head, and War“ 
dens and Fellows of a College, Mayor, De. 
of a City, or any other Seema wits 
out a FAN n enen 413 
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Dowie Phy be 3 1. 1 6 1 
the Husband of the Wiſe's Goods, ow to be 
2. To the Wife of the Husband's. But granted. 


an Adminiſtration may be granted to the 
Father before the Widow, and a Reſiduary 
Legatee ought to be preferred before her in 
an Adminiſtration, (with the Will annex d.) 
If no Husband or Wife, then 3. To the 
Children ; if the ee die firſt, 4. "the 

* 


0 r 
SH ? * e "> &. $5 r 
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io  Adminifitation_ 


the Father or Mother; if no Father, Gr. b 
. To a Brother or Siſter of the whole ed 
o0d. 6. To a Brother, Sc. of the half w. 
Blood, for they are all next of Kin in equi bi 
Degree; and if none of the half Blood, 4, gf 
To the next of Kin, Uncle, Aunt or Coy Wy 
ſin; and for Default of theſe, 8. To a Cre. d: 
ditor ; for want of all theſe, 8 To any o- m 
ther Perſon at the Judge's Diſcretion ; or e\ 
_ 105, he cy er Officio grant to a Stranger Let. C 
— ters ad colligendum bona defuncti, or may g 
take them into his own Hands to pay tht 6 
 Deceaſed's Debts. Wood's Inft. 317. Ad. 13 
miniſtration may be granted during the Mi. C 
Hob. 250. nority of an Infant (next of Kin) to any 8 
_ 1 Brownl. 31. Perſon, and expires when the Infant arrive ſt 
at the Age of Twenty-one. It may be I 
granted to one during the Abſence of an. a 
other, but it muſt be expreſſed in the War te 
rant that the Party was then at ſuch a Place g 
7 extra. Regnum. It may be granted to an ſt 
\ indifferent Perſon pending Suit in Caſe of h 
Neceſſity, as where there are Bona perits- 2 
ra. I Vent. 313. When legally granted ſo 
it cannot be revoked, but where it is not a 
(as to Stranger when there is a next \ 
of Kin) it may ; but if the next of Kin be I 
incapable of taking of it throngh Attaint or F 
Excommunication, and the Judge grants k 
it to another, if he afterwards become ca- 8 
pable, it may be repealed and granted to 1 
him. 1 Show. Rep. 351. If an Admini- 
ſtrator become a Bankrupt, the Judge can- 0 


not revoke and grant it to another; aliter if 
he be Non compos, for that is a natural _ 
5 = ability, 


Je. 
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and Adminiſifators. 11 
ability. Salk, 36. Adminiſtration was grant: 
ed to the Grahdmother, and a Mandamus 

was prayed to have it granted to the Aunt; 

but denied. Salk, 38. ft is void whett 
granted by a wrong Ordinary, and voidable 

when granted to a wrong Perſon. 1 As- 

derſ. 303. Owen 50. 1 Sid. 371. It 

may be granted on Condition, and what- 

ever the Admifiiſtrator does before the 
Condition broken is good. It may be 
granted for a particular Time, as till, &c. 

6 Coke 18. 2 Sid. 50. or for a particular 


| Purpoſe, as to ſubſtantiate Proceedings in 


Chancery, &c. or to receive a particular 
Sum, as publick Stock, &c. No Admini- 
ſtration ſhall' paſs till fourteen Days after the 
Inteſtate's Death, nor ſhall it be granted to 
a Creditor till the next of Kin have been ct- 
ted to accept or refuſe. Dr. Parſons. On Adminiſtration 
granting thereof, Oath is taken to admini- Oatb. 
ſter the Deceaſed's Eftate duly, . by paying 
his Debts as far as his Eftate will extend, to 
give in a true Inventory, and paſs a juſt 
Account of his Adminiſtration. Bond is 
alſo given to the Ordinary in double the 
Value of the Deceaſed's Eſtate to make a 
Diſtribution of what remains after all Debts, 
Funeral Charges, and juſt Expences of all 
Kinds deducted. FYaugh. 96. Doctor and 
Student L. 2. c. 11, Golds. 106. Cro, 
Eliz. 425, 459. 8 5 

here an Executor proves a Will and Aumiriſration 
dies inteſtate, e ſhall grant Admi- de bonis non, 
niſtration of the Teftator's Goods left un. *<- 
adminiſtred by the Executor to another, and 

this 


Cum teſta- 


Aaminiſtration 
this is called Adminiſtratio de Bonis non Ad. 


mento anne. „iniſtratis. Where the Executor refuſes to 


prove, Admiſtration ſhall be granted with 
the Will annexed. 1 Roll's Abr. goj. 
In Caſe of a temerary Adminiſtration, the 
right Adminiſtrator or Executor muſt ſhey 
the Probate or Adminiſtration under 
and demand the Deceaſed's Goods, which, 
if denied, he muſt be cited to anſwer Ar. 
ticles at the Promotion of the Adminiſtrs. 
=. . 
An Action lies for and againſt an Adnj- 
niſtrator, and he ſhall be charged to the 
Value of the Deceaſed's Goods, and no 
further; but ſhall not be chargeable with 
them until they come to his Hands, 1 Rolli 


r. 907, 919. If he dies his Executo 


Caſe where a 


ſhall not adminiſter in his ſtead, but Admi 
niſtration ſhall be granted anew. Terms of 
Law 12. He may pay his own Debt fil, 
| (if it be in equal Degree with others); and 
if he was indebted to the Inteſtate that 
Debt ſhall be Aſſets in his Hands. 1 Rolfs 
abr. gaz. Nb 98s. 

R. W. dies, leaving a Widow and Bro- 


 WideubasAd-ther, the Widow prays Adminiſtration: 


The Brother oppoſes it, becauſe by Mar- 


ed herſelf riage Articles ſhe had barred herſelf of all 
Thirds, &c. Dower, Thirds, Sc. She ſets forth, that 


the Jointure which the Deceaſed was to 
ſettle, was not compleated ; and allo that 
Part of the Eſtate he had ſettled was mort- 
gaged, tho' covenanted to be clear. Curia 
of Opinion, that as the Conſideration on 
which ſhe was to be barred was not com- 
FT | pleated, 


© & he. -\a- 5 
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and Adminiſtrators. 
pleated, the Bar ſhould not prejudice her, 


And granted Adminiſtration to her. In 
the Prerogative Court, Witham againſt 


Witham. \ 
he Chriftopher Smith died, leaving two C 22 Arii- 
In Children (Infants); C. S. the Grandfather” 2 ”-m_ 
a and Guardian ex officio prayed 3 


tion: Other Creditors appeared, and al- 
ledged the- Guardian was a Creditor, and 
prayed Articles; which the Judge decreed. 
The Guardian moved for a Mandamus, 
which was denied; but they declared if the 
Children had - been ſeven Years old, and 
had choſe him Guardian, the Judge could 
not order Articles. 

A. V. made his Will, * ave the Re. Caf of Admi- 
ſidue of his Eſtate to his Wite for Life, ee 
afterwards to Truſtees for the Uſe of bis cum Teſta- 
Daughter A. (Wife of J. A.) for defi, mento. 
without, Controul of her Husband ; after 
her Death to her Children, and makes his 
Wiſe Executrix ; ſhe proves and dies inte(- 
tate, leaving Goods unadminiſtred ; ; the 
Daughter A applies for Adminiſtration de 
bonis, &c. cum Jeſtamento, Fc. as ee EO 
of the Truſtees; tlie Judge on hearing 
Common Lawyers and Advocates decre Rate 
it to the Truſtees, GH 

See Stat. 31 Edw. 3. c. Ihe 9 Co. 653 
5 Mod. 375. Gibſon 573. 21 Hen. 8. 

6. 5. Shower 351. 43 Eliz. c. 8. 22 & 

23 Car. 4% c , „„ 

Ja, 2. c. 10, 17. Salk, 251. 30 Car. 2. 

6. 9. 48 5 %. & M. c. 24. [. 4. 12. 

1 Roll. br 9 _ Codolpb. _ Leg. 131. 
e 
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C. fol. 39. 1 Sig. 101. 
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proved by Witneſſes, 1 Roll's Abr. 295. 
156. Salk. 552. Sir Charles Wolſeley mn 


a Refftitution, unleſs the Plaintiff proves 
à Compenſation or Remiſſion of the Crime, 


Stet. Weſtm. E. c. 19. Carter 125, 136 
8 Co. 133. 1 Vent. 218. Caſes in Equi 


ty Abr. 249. 1 Sid. 293, 372, 409. 1 
Lev. 186, 78. 1 Vent. 133. 1 Sid. 3j 


Adultery. 


N Caſe of Adultery a Woman's own 
Confeſſion will not prevail. The Rule 
in the Civil Law is, revelanti Tyr pitudinen 
ſuam fides non datur, Adultery is a ſuffici- 
ent Cauſe of Divorce, but then it muſt be 


2 Inft. 488. Gaodolpb. Abr. 115. Degye 


Divorce. Godolph. Abr. 47/1, Cc. 

In Cauſes of Reſtitution of Conjugal 
Rites the Adultery of the Plaintiff allcdg- 
ed and proved by, the Defendant hinders 


See 18 Levit. v. 20. Taylor's Caſes of 
Conſc. 1 Vent 158. 2 Lev. 67..Godolph. 
Abr. 58. 2 Inſt. 435. Can, log. Hob. 
213. Neiſou's Rights, Cc. 


4p 
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ULL Age regularly is Twenty-one ge. 
Fears. Co. Litt. 79. But a Perſon 
may do many Things under that Age ; at 
fourteen he may chooſe a Guardian, and 
conſent to marry ; a Woman at twelve may 
conſent to marry, and at fourteen may 
chooſe a Guardian, A Man can't make a 
Will of Goods before fourteen, nor a Wo- 
man before twelve; but it depends wholly _ 
on our Courts to determine at what Age 
ſuch Wills may be made. Swinb. 43, 218. 
1 Inſt. 89. 5 Co. 29. 2 Mod. 315. 2 
Jones 210. 5 5 8 
A Father may by his Will, executed in 
he Preſence of two Witneſſes, diſpoſe of 
the Cuſtody and Tuition of his Children (if 
under Twenty-one Years) during their Mi- 
nority, to ſuch Perſons as he ſhall think fit, 
Stat. 12 Car. 2. c. 24. Minority of an 
Executor determines at ſeventeen, of an 
\dminiſtrator at T'wenty-one. If Money 
de bequeathed to one at his Age of Twen- 
y-one, and he dies before that Age, 
he Money is loſt; per Finch. And 
here one bequeaths a Sum of Money to a 
Voman at her Age of Twenty-one, or 
ay of Marriage, to be paid her with In- 
creſt, and ſhe dies before either of thoſe 
ays, the Money ſhall go to her Executor. 
pF ent, 24%. | 
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Alimony. 


[261 


Alimony. 


{limony,what, FA Limony ſignifies that Proportion of 

| A the Husband's Eſtate, which by the 
Sentence of this Court is allowed the Wife 

for her Maintenance (upon any Separation 

from him) pendente Lite. In every Cauſe 

where the Wife ſues the Husband, or “ con- 

trario, as ſoon as it appears to the Judge, 

either by the Anſwers of the Party princi- 

pal, or by the Proofs, that the Marriage 

was ſolemnized betwixt the Parties, the 

Wife's Proctor prays that the Husband 

3 Chan. Chaſ. might be condemned in Coſts of Suits ard 
250, &. Alimony, and then porrects a Bill of Coſts, 
2 * and prays Alimony to be allowed from the 
Abr. = rc. Return of the Citation, pendente Lite juxta 
| Ratam of ſo much per Week, Ec. leaving 

a Blank at the Bottom of the Bill for the 

Judge to inſert the Sum to be paid «{que 

finem Litis; the Judge then taxes the Coſts, 

and being certified of the Man's Abilities, 

for in taxing of Alimony Con ſuetudo ei 
 Qualitas ejus cui affignatur ſunt confide- 

randæ] he taxes ſo much for Alimony 


weekly, c. Niſi aliter per nos decretum 


fuerit; and the uſual. Sum is the Third, or 
at leaſt the Fourth Part of the yearly Value 
of the Eſtate, tho the Man may in any 
Part of the Suit (to avoid a further Tax 
tion) alledge his Poverty, or that he 1s - 
cay 


as 1 R Fa 


| | | Alimony. | 9827 

cayed in his Eſtate: The Wife's Proctor 

— may alſo alledge the Value of the Goods 

her Husband had as a Portion with her at 

the Time of Marriage, and the Value of 

the Goods he poſſeſſes, that a Certainty of 

the Value may appear by his Anſwers. 
of Nelſon's Rights, Tit. Alimony. No Ali- 


he 8 mony can be decreed but by Conſent, or 

fe pro Expenſis Litis, unleſs there be firſt a 

on Decree for a Separation. 1 Roll's Rep, 

ſe 110. Cro. Car. 220. 1 Edw. 4. c. 1. 

1. Alimony may be before Divorce; for tho 

the Libel be generally propter Sævitiam, &c. 
i becauſe the want of Neceſſaries is Sævitia; 1 
Je yet there ſhall not always be a Separation ; 
e upon this, but the Man may appear and 

id give Security to maintain his Wife, and ſo 

d they may cohabit. 1 Sid. 109. If the 

55, Husband refuſes to live with his Wife, or 

ic thruſts her out of Doors, the Ordinary will 

fl compel him to allow her Alimony. 2 Brownl. 

E 18. In this Caſe ſhe makes an Affidavit to 

IC this Effect. wc & 5 

1 1 * | n * 

95 A. B. Wife of C. B. Party in this 

5 Cau ſe, matethb Oath, "that ber Husband, 

ct WH the ſaid C. B. bas refuſed to cobabit with 

2 her, and has not ſo done for the Spate of 

y en pa, _ * on the - 

m of #2 45s - » laſt paſt, the ſaid 

A. B. did carneſtly regi ft bim 4 Foy 

e to take ber Home and maintain ber as his 

y Wife, which he abſolutely refuſed. 

a n * 

e- . B This 
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Allegations. 
This is the proper Court for Alimony, 
and if the Husband will not obey, 5 
Judge may excommunicate him : Beſides, 


the Remedies are more proper here than by 
Juries in publick Courts, becauſe Modeſty 


and Decency require Domeſtick Diffe. 


rences to be ee derennined. 1 bid, 
124. | 


| Allegatio ons. 


LL Allegations ſhall by ſigned by an 
Advocate, otherwiſe. they ſhall not 


be admitted. If a Judge refuſes to admit 
an Allegation material and pertinent to the 


Cauſe, the Party may be relieved on an 


Appeal, if he proves 1 Matter alledged; 


but if he makes Oath of his Clos he 


ſhall obtain upon his Appeal without prov- 
ing the Matter alledged. 


When a Proctor to prevent a Cauſe being 


aſſigned ad concludend', ſays he gives an Al- 


legation, he ſhall really give it in, and ſhall 
_ that he believes he can prove it (if 
required by the adverſe. Proctor) ; and 


that he gives it in non Animo di ferend 
Litem. 


Anſwers, 


Gl Eng oe” oe Eocene. =: ih. aaa. wall. and aa cle ted. Hal © 
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Anſwers. 


roctor is to pray an An- 
ſwer of the Defendant or his Proctor, who 
ſhall be obliged to anſwer negatively or af- 


| A Libel being given and admitted, the Ayer, 
A Plaintiff sÞ 


firmatively the ſame Day. And whoever 


makes an inſufficient Anſwer, which ſhall 
be ſo adjudged, and ordered to be ny x 
ſhall pay 138. 44. for the Delay, but if 
it be full the other Side ſhall pay as much. 
And in examining Witneſſes as to what 
they don't know, they may ſay, they don't 


know certainly to depoſe ; but a Party 


Principal, as to what concerns. his own 
Fact, muſt directly anſwer yea or nay ; and 
as to what concerns another Perſon, what 
he thinks or believes in his Conſcience to 
be true, viz, per Verbum (Credo); and in 
the End of every Anſwer to add theſe or 
the like Words. And otherwiſe he 
does not believe the Contents of the ſaid 
Poſition or Article to be true in any Part 
thereof. And in Writing his Anſwer. 
the proper Terms mult be obſerved. 


| Anſwers and believes, or confeſſes, Sc. 


and not depoſeth and faith ——And Note; 
thoſe that are called Articles to Witneſſes, - 
are called Poſitions to the Party Principal. 

And where the Poſition is Multiplex, 


and contains many Branches, enquire of 
_ „„ 
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Anſwers. 
the Party how much thereof he can con- 
feſs or helieve, and that being wrote, cloſe 
it with ſthe reſt of the Contents in the ſaid 

| Poſition he does not believe to be true in 
any Part]. And when a Party Principal 
and a Witnels, are both ſworn, together, it 


is beſt to examine the Party firſt; for he 


perhaps will confeſs many Articles, which, 
if he does, the Examiner may take lels 
Pains upon the Articles ſo confeſſed, —— 
The Party Principal's Anſwers are taken by 
his Proctor, ſometimes by the Regiſter ©. 
ram judice, Depoſitions of Witneſfes by 
the Regiſter; G that the Examiner not 
knowing what anſwer the Party has given, 
muſt take all poſſible Pains. If the Party 
confeſſes any Poſition, he muſt ſay that he 
believes the ſame to be true ; if he does 
not confeſs That he does not believe, 
but denies the fame to be true in any Part 
thereof; but if he ſays only that he does 
not believe (without a Negative added) the 
Anſwer will not be full, and it will be de- 
creed for fuller Anſwers. If the Defendant 
will not conteſt Suit negatively, he may 
_ confeſs and conteſt Suit affirmatively, and 
ſubmit himſelf to the Judge, and offer the 
Coſts to be taxed by him (which is fre- 
quently done in Defamation Cauſes), If 
he intends to conteſt negatively, he muſt 
proteſt againſt the Nullity, Sc. and that 
he does not believe the Contents to be true, 
then the Plaintiff repeats his Libel, and 
the Judge admits it; the. Plaintiff then prays 
that the Party Principal may anſwer _ 
4 whic 
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« Anſwers. 
which the Judge decrees accordingly. The 
Anſwers of a Community are given by 


their Syndick, ſufficiently inttructed and 


lawfully conſtituted; and if he does not 
anſwer, they may. be excommunicated as 


any other Perfons may, by thete general 


Names, The Dean and Chapter, and all 
and ſingular, c. Ws i; "ov Wh 
In a Cauſe of JaQitation. of Marriage 
the Defendant is obliged to anſwer the Li- 
bel, tho' no Witneſſes have been produced 
thereon ; aliter in a Defamation Cauſe. _ 


If the Defendant confeſſes the Matter de. 


duced in the Libel, and does not the next 
Court. Day give in ſome Plea to take off the 
Force of the ſaid Confeſſion, the Cauſe 
ſhall then ſtand concluded, and the next 


Court-Day after Sentence ſhall paſs againſt 


him; and whoever does not cite the Party 


to anſwer before his Term probatory be 
out, utterly loſes the Benefit of the An- 

ſ we. FR F421 3 
If a Proctor delivers a falſe Copy of a 
Libel, to Which an Anſwer is given, the 


* 


Anſwer ſhall be taken, Godolpb. 124. 


see | es tgytti 
If the Party has not fully anſwered the 


Poſitions of a Libe!, c. tlie Plaintiff may 


alledge the ſame, and the Judge ſhall atiign 


a Day to receive Informations whether the 
Anſwer be full or not; and if the Reſpon- 
dent ſhall be adjudged and admoniſbed to 


_ anſwer further, and he refuſes ſo to do, the 


Matter ſhall be taken pro confeſſo ; but if 
x e be 


21 


hes: 


he refuſes to be ſworn to anſwer, he ſhall 
be excommunicated. 

The Anſwer of the Proctor in a Cauſe 
of Reſtitution of Conjugal Rites or Di- 
vorce, as to the Marriage, is very neceſ- 


A perſonal Anſwer. is not to be decrees 


in Cauſes of Defamation, or other Criminal 


Cauſes, before the Publication of Witneſ. 


ſes, quia per Legem nemo tenetur proder! 


feipſum. 1 Sid. 274. When a Perſon is 


cited to anſwer Articles, (tho' he is not 


bound to anſwer criminous Poſitions upon 
Oath) yet he ſhall anſwer the Fame and o- 


ther Poſitions not criminous, which if he 
_ refuſes, it ſhall be taken pro confeſſo. If 


the fame be confeſſed or proved; the 
Party may be examined npon Oath, If 


the Party is at ſo great a Diſtance off that 


he cannot conveniently attend to be ſworn 
to his Anſwers, a Commiſſion may be 
granted to ſwear him; and if he in his 


Anſwers ſwears to the Poſition of a Libel 


concerning his own proper Fact, quod non 
credit, Sc. and the ſame ſhall be after- 


Wards proved, he may be bee 28 
for Perjury. 


I a Witneſs refuſes to anſwer, or not 
fully anſwers Interrogatories exhibited by 


the adverſe Proctor, the fame may be al 


ledged, and the Judge fhall decree him to 
anſwer Un | i 


Ape 


20 PYY a. Cas O- Dont 5 — >. 
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Apparitors. 
N Apparitor ſhall not be a Promo- Jypariters. 
ter; he may be removed for Offen- 
ces, and decreed contumacious if he after- 
wards exerciſe his Office. Gedolph. Abr. f. 
67. / 12. „ tte 


— „ y S Jad, Te R 
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i Appeals. 


N Appeal is a Removing a Cauſe from Appeal what. 
A an inferior to a ſuperior Court, where- | 
by the Sentence is ſuſpended till the Appear 
is heard and determined; and all Acts done 
after the ſaid Appeal, in Prejudice of the 
Appellant, are to be reverſed. And tho' 
one is excommunicated while the Appeal is 
depending, he may bring Actions at Law. 
4 Ini. 340. Appeals are from Grievances,” 
Definitive Sentence, or Interlocutory De- 
crees From Grievances are, when the 
Judge reſufes to admit an Allegation, Qc. 
or receive Witneſſes, which Appeal ought 
to be made in Scriptis [and not vivd vece] 
within fifteen Days. Interlocutory Decrees 
are ſo called when they are final as to the 
Article, Matter or Cauſe. Appeals are ei- 
ther judicial or extrajudicial; the firſt is ei- 
| By 88 
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| Appeals. 
ther from the Sentence or Interlocutory; 
the laſt is from the Acts and extrajudicial 
Decrees. All Appeals from a Sentence 
muſt be within fifteen Days; but if it be 
from an Interlocutory it ought to be made 
within ten Days by the Canon Law. 24 


Hen. 8. c. 12. 25 Hen. 8. c. 19. Appeals 


from Grievances in Cauſes of Correction 
ſhall be againſt the Promoter, and not the 
Judge ; in which Caſe the Grievance muſt 
be proved by Witneſſes ; ſo muſt Appeals, 
by Reaſon of taxing exceſſive Coſts ; in 
which laſt Caſe the Appellant muſt ſhew 


what is uſually allowed by the accuſtomed 


Style of the Court, and what is over-taxed 
in a particular Schedule annexed to the 


Appeal. . : 


If the Party againſt whom Sentence 5 
given will appeal, the ſame may be made 
apud acta (ore tenus) ; whereupon the Re- 


giſter is to make the Act, and an Inſtru- 


ment of Appeal atteſted by Witneſſes. An 


Appeal from an Interlocutory ought rather 


to be made in Scriptis than apud acta. Ita 
Judge make a Surrogate or Commiſſioner 
ad partes to examine Witneſſes, the Party 
may appeal upon any Grievance done by 
ſuch Surrogate to the Judge himſelf.— f 
a Judge threatens a Party to give Sentence 
againſt him, he may appeal @ verbis con- 
minatoriis, which Words muſt be proved 
becauſe they don't appear in the Procels 
tranſmitted. If a Judge after Concluſi- 
on ſhall delay Sentence for ten Courts, the 


Party aggrieved may appeal. Unjuſt Ex 


communication 
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Appeals. 
communication. may be appealed from, and 


the original Cauſe thereupon ſhall be pro- 
| ceeded in before the judge ad quem, Oe. 


and the Appellant excommunicated: by the 
Judge 4 que, Cc. may have Abſolution in- 
terted in the Inhibition by the Judge ad 
quem in talem Diem, Sc. If a Sentence 
is given in the Abſence of a Party, or if 
Wineſſes are not received, or Suit not con- 
teſted in pienary Cauſes, the Party againſt 
whom Sentence ſhall be given may on the 
Day ad videndam Sententiam alledge the 
Nullity thereof for the Cauſes aforeſaid, 
and pray Revocation, in Default whereof he 
may appeal. If the Appellant fail by 
Deſertion, Non- Tranſmiſſion, Sc. the 
Judge ad quem ſhall confirm the Sentence of 
the Judge 4 quo, and tax Coſts with a Mo- 


nition. The Appeal ſhall be ſhewn to the 


judge before any Inhibition be granted. 
Can. 97. The Proceſs ſhall be duly tranſ- 
mitted to the Jadge ad quem. Can. 134. 
Appeals brought and proſecuted muſt be 
determined within the Compaſs of one 
Year, otherwiſe they are ſaid to be loſt. No 
Party Appellant ſhall be put into a ſecond 
Year, unleſs upon good Cauſes firſt ſhewn 
and allowed by the Judge. | 

If the Party appellate knows the Appeal 


to be juſt, by Reaſon of ſome Gravamen, 


he may confeſs the ſame, upon the Return 


of the Inhibition, and pay the Coſts, and 


pray the Cauſe may be proceeded upon 
coram yk The Party appellate by Rea- 
ſon of a pretended Grievance may conſent 


that 


3 


Ap. 


that the principal Cauſe be proceeded-in he. 


fore the Judge _ the Appeal, as well « 
the A | itſelf, to which wy: Ar llant 
obliged re confent. bros 
or”; the Appellant has ſerigd. th Inhibj. 
tion on the Judge @ quo, and fails'to cite the 
| Appellate,” or to certify his Citation, and to 
proceed in the Appeal, the Appellate may 
_—_ under Proteſtation, and obtain 3 
ree to cite the Appellant to appear and 
proceed, in Default whereof the Appeal 
ſhall be diſmiſſed; if the Judge à quo after 
Inhibition ſerved on the Party appellate, 
ſhall do or cauſe any Act to be done in Pre- 
judice of the Appellant, they ſhall be pro- 
ceeded againſt in cauſa Attemptationis ; and 
if the Judge be not inhibited within fifteen 
Days, the Party who has obtained Sentence 
is to have a Proceſs ad videndum Sententi- 


am, Sc. and Coſts taxed ; upon the Re 


turn whereof, the Party being cited and not 
appearing, Coſts are to be tax'd, and 
Sentence rut in Execution in Pain of hi 
Contempt. In Tithe Cauſes Sentence 
ſhall be put in Execution as to Coſts, not- 
withſtanding an Appeal interpoſed, or [nhi- 
bition iſſued out, by the 32 Hen. 8. c. ). 
But an Appeal lies for an immoderate Taxa: 
tion non obtante the Statute. If an Appeal 
be remitted to the Judge 4 quo, the Judge 
ad quem may notwithſtanding compel the 

Appellant to pay the Coſts by l 
The Appellant ſhall on the Day of Ap: 
eee, of the 2 815 = A Libel, and 
57 proceed 


„„ 
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proceed in the ſame Manner as in the firſt 
Inftance. | OBE 76734 7: 

The Inſtrument of Appeal under the 
Hand of a Notary Publick muſt be exhibi- 


ted before the Cauſe is concluded, in the 


Preſence of the adverſe Proctor. No Term 
probatory ſhall be allowed for Proof of a 
Libel of Appeal where it is appealed from 
a Grievance, but the Cauſe to ſtand and 
he concluded upon bringing in the Pro- 
ceſs, where the Grievance can appear out 
of it. OP) 8 


ſome Gravamen, before Sentence, and the 


other from the Sentence, and both are con- 


tained in the ſame Inhibition, and one Li- 
bel, and the Appellant obtains in the one, 


and the Appellate in the other, the one 


ſhall not have Coſts againſt the other; but 
there ſhall be Expenſarum Compenſatio. © 


An Appeal from a Sentence of Sequeſtra- 


ton ſuſpends the ' Seizure. Gibſon, Tit. 
r 


Action lies againſt a Proctor, againſt | 


whom Sentence 1s given, if he does nat 
appeal. Els F 


In the Arches, Michaelmas Term 1 726. Gab - 
Warren againſt Culme, on an Appeal from Rate Cauſe nog 
Exon, a Querela nullitatis was brought.“ {2a 


ſetting forth the Cauſe, (being a Cauſe of 
Rate) and that it was a plenary one, and 
that there was no Libel, Litis conteſtatio, aſ+ 


fignatio ad proponendum omnia, concluden- 
dum, on Concſuſion; the judge rejected 
. π⏑τ]τͥ fee, TTL TH F 43 the 
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If two Appeals are, one by Reaſon o 


* 


1 
| 27 


- 
* 
ene. 
| 


_ Appearance. 

the Querelas, and doubted whether it wy 

| a plenary Cauſe. * 

Caſe where, In- Trinity Term 1738. Somers again 
e a Beale, Adminiſtration — granted * — 
_ "+.:4: ditor on the Renunciation of the Widoy 
Fourteen Days, only, and not the Children; another Cre, 
22 l. ditor appeals from the Archdeacon's Court 
of Canterbury to the Arches, becauſe. the 
Adminiſtration was granted within fourteen 

Days; the. Judge pronounced againſt the 
Appeal, becauſe it was not the Practice of 


that Court; and Archbiſhop Whitgift's In, 


junctions had no Effect but in the Coun; 
for which they were made. 
=" In the Court at Worceſter. two Perſons 
| — e were put into one Citation, one only ap- 
Aber tan are peared, and prayed a Libel, and conſented 
put in one Ci- to all Aſſignations, and a Sentence again 
lation. him. Objected on the Appeal, that by 
the Statute the Citation was void, and the 
whole Proceedings null (two being put into 
it).; the Appeal was- pronounced againſt, 
and adjudged no Nullity in a Civil Cauſe, 


o 
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Appearance. 


'LJ the Perſon cited (being perſonally 
ſerved, or otherwiſe duly executed) does u 
appear by himſelf or Proctor, the next 
Court-Day the adverſe Proctor is to accul 
his Contumacy; and the Judge uſually fe- 


ſerves 


Appearance. 

ſerves his Pain, and continues the Certifi- 
cate of the Citation to the next Court, 
when if he does not appear he is excom- 
municated. A Perſon cited, and not ap- 
pearing, is not contumacious, unleſs the 
adverie Proctor has expreſly accuſed his 
urt Contumacy. He is ſaid to be contumaci- 
the ous, who being cited does not appear, or 
en moniſhed by the judge does not obey. If 
he the Party cited appears (tho' the Proceſs be 
not returned), he ſhall be diſmiſſed with 
6 5, 8 4. Coſts, beſides 3 5: 4 d. for the 
Monition in Caſe the Party Agent will not 
proceed ; and it is ſufficient for the Party 
cited to appear at any Time of the Day; 
and if the Party Principal appears, all 
Things muſt be done by him ſub proteſta- 
tione non _revocands procuratorium. Where 
one is cited into the Prerogative Court to 
prove a Will, or ſhew Cauſe why Admini- 
ſtration ſnould not be revoked, the Defen- 
dant's Proctor may appear ſub proteſtatione 
de, Sc. and alled ge Incompetency of the 
judge and Court, the Proof whereof will 
lie on the Plaintiff; An Accountant (where 
the Intereſt of the Parties is ſet out in the 
Citation) is bound to appear perſonally, and 
not by Proctor. No Proctor is to appear in 
Caſe of Contempt till Anſwer, nor then 


* . 
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without Leave. If the Party Principal or 
j Proctor, againſt whom Sentence is to be 
N given, appears not on the Day aſſigned for 
i the ſame (Monition being given) it is to be 


read in Pæuam Contumacie. 


In 


go Aalen 1 


In Cauſes of eee the Defenday 
hall be; cited 10 ſee Peanco injoined hin, 
and Monjtion to pay Coſts : If he = 
. (hall ba <6 tity 1 be do 


NN Cuuſcs f 8 at 7 volunuy 

Promotion of a common Perſon, it i 
adyiſcable, far the Promoter to exhibit Art- 
cles in Perſon, and that a Proctor be ng 
named il after Suit ans ni 
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| \H E Goods, &, c. which belonged to 
TO P the Tetutor ar he Death, and which 
| come to the Executors Hands, are called 
Aſſets, from the French (Afez) enough, 
or ſufficient to make the Executor charge: 
able (as far as the ſame extend) to a Cred. 
tor, Legatee, Sc. Aſſets in the Hands of 
one are Aſſets in the Hands of all the Exe- 
8 — * — 4 hreed 1 
the You a Aſſets: 
2 Wool growing. Goods mortgaged and not 
n end redeemed, or the Money — they 
were redeemed ; all Debts, Sc. . 
| | by 


A 8s 
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Aſeis. 31 

by the Executor by Action. If an Obligee Wood 323. 
or Creditor be made Executor, their Debt . 

ic Aſſets. Tho' a Plantation be an — — | 

et being in a foreign Country, itis a Chatte 

# pay Debts, and a Thing that is Teſtamen- 

tary. 2 Vent. 358. A Debt releaſed by the | 
Executor is Aſſets as received. Hob. 39. If ee J r 
Lands are deviſed to Executors for Tears, this oy 
is Aﬀets. 2 Brownl. 47. Damages reco- 


. | 3 . I 
vered in a Quare Impedit are Aſſets; fo ate 


all ſperate Debts in an Inventory, for they 
may be had for demanding (unleſs the De- 
mand or Refuſal be proved); per Holt. 
Salk. 296. * Leaſes are Aſſets to pay Debts, * Orph. Leg. 
notwithſtanding the Executors aſſent to the 206. contra, 
Deviſe of them. If an Executor make a dz Re. 
Devaſtavit and die, his Esecutor muſt 32. Be. i. 
make good the Quantum of it to the Cre - per — 
ditors, it he has Aſſets from the firſt Exe - if be is charges 
cutor. 1 Chan: Caſes 257. F an Execu- 46le. pet 2x. 
tor makes Gain of the Teſtator's Money, 
it is Aſſets. 1 Brownl. 77. It a Feme 
Adminiſtratix waſtes the Aſſets, and mar 
ries, and dies, the Husband is liable to no 
more than what came to his or his Wife's _ 
Hands after the Marriage. Caſes in Ar. 
In a Cauſe of Legacy where the Exe. 
cutor has no. Aſſets except Specialties, 
which perhaps are deſperate, he may tender 
an Aſhgnment of them; and if it be re- 
fuſed, and no other Aſſets proved, he ſhall 
have Coſts. In Caſe of Defect of Aſſets, 
Legacies ought to be paid in equal Propor- 


Caveats. 
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68 9 is 2 kind of fairy, or Meno. 
— 1 randum left in a Book kept for that 
Furpoſe in all Regiſters Offices, to ſtop 
Probates, Adminiſtrations, - Licences, Di. 
penſations, Faculties, Inſtitutions, Ec. from 
being granted without the; Knowledge 
of the Party that enters i. in * oy 

ing Form. F '8 


Form of aCa- Let nothing be Jone | in the Goods of 
wat, A. B. late of C. in the County of D. deceiſ 
* ed, without Notice to E. Proctor, for F. C. 
having an Intereſt, [or the Widow and Re- 
lict, or a FOE, Sc. a the ſaid De- 
 ceaſed.] 

An Adminiſtration was granted ke 
_— a Caveat. & If revocable for that Cauſe! 
anted where Curia. It is, and the Delegates are Judge 
_ - * of ite Validity; ; and it is in the Civil Lav 
Fred des. the ſame as a Superſedeas at Common Lau: 
It is an Entry or Memorandum by the Clerk 
to give Caution. 1 Lu. 15). 1 Aud. 303 

Owen 50. 

The Courts of common Law ought not 
to meddle with the Validity of a Cares; 
the Canon and Civil an allow it, qui 
veretur damnum futurum. 1 Sid. 125 7 0 

| oph. 
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Certificates. 


Poph. 133. Godolph. Abr. 276. 2 


Brownl. 119. 

An Executor after a Ge entred is 
ſworn before a Surrogate, and held good; 
and he cannot aſterwards be admitted to te- 


fuſe. 1 Vent. 335. 


Certificates. 


Mandatory uſually makes Oath, and certi- 
fies the Day and Place when and where the 
Party was ſerved; or if he cannot find him 
to ſerve him perſonally, he muſt certify this 
alſo, in order to have a wits et Modis, The 
Plaintiff may proceed in a Cauſe, tho' the 
Defendant object againſt the Certificate of 
the Execution of the Citation. 


In a Commiſſion ad Partes, the | Notary o Execution 
who was made Choice of to execute it muſt of a * 


draw a Certificate in the Name of the 
Commiſſioners, directed to the Judge who 
granted it, to which the Depoiitions taken, 
the Commiſſion, Interrogatories and Subſti- 


tutions, (if any) are to be annexed, and the 


Certificate mult be ſealed up and ſubſcribed 
by the = Sc 


2 Charitable 


FTE R a Citation or other Proceſs Certificate of 
has been ſerved upon a Party, the Citations. 


i a 
| | a 3 4 ; | 
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Charitable Uſes. 


Charitable Uſe. ONEY given to a Pariſh general. 


ly, without ſaying to what. Uſe, 
ſhall be decreed to the Poor of the Pariſh. 
1 Chan. Caſes 135. | 


28 — — e 3 
Ghurches. 


FT VERY Perſon is obliged to go to ſome 
Church or other, and an entire Neg. 
lect is puniſhable in this Court. Salt. 176. 
Mod. Caſes 188. Lindow. 184, 233. Ref. 
Leg. 106. Sparrow's Coll. Can. 77, 8, 
126, 236, 75 18 1. 31 Kubrick ad f. 
nem. 2 Roll's Rep. 438, 455. Hardt. 
406, 407. March 93. Stat. 5&6 
Ede. 6. c. 1. 1 Eliz. c. 2. Echard' 


_ Hiſt. Eng. 32. Can. 21. 1 Sid 35. Stat. 


1 W. & M. E. 18. 


* 
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Church-Wardens. 
NHurch-wardens are to be choſen yearly 


Church-war- in Eaſter Week by the joint Conſent 
pres and of the Miniſter and Pariſhioners, if it may 
pry de, in which Caſe the Miniſter has only a 
ſingle Vote; but by Cuſtom he may chooſe 

| one, 


by 


* 


 Church-wardens. 
one, and the Pariſhioners another. 1 Vent. 
267. Can. 89. But a Cuſtom that the 
old Church-wardens ſhould chooſe the new 
ones, was held unreaſonable and. illegal in 
Mr. Arnold's Caſe at Hereford Aſſizes 1704. 
They are Temporal Officers, and have the 
Property and Cuſtody of the Goods of the 
Church; and as it is at the Peril of the 
Pariſhioners, ſo they may chooſe and truft 
whom they think fit. 5 Mod. $25, And 
the Archdeacon has no Power to elect or 
controul their Election; he has no more to 


do than to adminiſter the Oath, and admit 
the Perſon choſen. | 


At a Meeting of a Veſtry, (whether ſe- 
ect or at large) in order to ele& them, the 


Miniſter has only a Right to concur with 
the Majority of the Veſtry for the Choice 
of both ; butin Cafe of Diſagreement with 


the Veſtry, he has the ſole Right by Virtue 
of the Canon of naming one for the Year 


enſuing, to act as, and be ſworn a Church- 
warden, after he had openly difagreed to 
the Choice of one by the Veſtry, unleſs 


there be an immemorial Cuſtom for the 


Pariſhoners to chooſe both, in which Caſe 
the Cuſtom over-rules the Canon. Where- 
ever, or in what Body of Men ſoever the 


Right of electing them lies, or is inveſted 
by Canon or Cuſtom, ſuch Men may each 


Year chooſe ſuch Perſons as pleaſe them 
beſt to ſerve that Office, who are not ex- 
cuſed or incapable by Law of holding it, 


tho' thoſe Perſons have formerly ſerved that 
Office, and are willing to ſerve it again; for 


£2 they 


35 


36 


Who are ex- 
ecuſed from 
ſerving. 


Chan. 111. 
Their Office. 


Can.115,116 


117, 118. 


1 


Chureb warden. 


they being Truſtees for the Pariſh, the 
Miniſter (as the Caſe is) or Inhabitants are 
the beſt Judges of his Capacity and Qual. 
fications to ſerve them. And tho! the ber. 
ſon named by the Miniſter to ſerve be 
entered in the Book, and no Proteſt made 
againſt ſuch his Right of chooſing, yet it is 
in the Power of any one of the Veſtry or 
Pariſh to enter a Caveat againſt ſuch Per. 
ſon's being ſworn, and to bring the Mini. 
ſter's Right on the Canon and the Cuſtom 
into Queſtion. Dr. P. 1725. 

A Counſellor or an Attorney cannot be 


choſe, if they are, a Prohibition lies. 2 


Rolls Abr. 272. Church-wardens being 
Diſſenters may act by Deputies. Stat. 
V. & M. c. 18. | Wh: 
In ſummoning the Pariſhioners they need 
not do it from Houſe to Houſe, but a ge. 
neral publick Summons at the Church is 
ſufficient, and the major Part of them that 
appear will bind the whole Pariſh. 1 Mod, 
Rep. 236. At every Viſitation they ſhall 
preſent the Names of all thoſe that behave 
diforderly in the Church, and all Offences 


preſentable by our Laws relating to the 


Church, Parſon or Pariſhioners ; and that 


not only on their own Knowledge, but on 
common Fame: They ſhall not be ſued for 
preſenting, nor be bound to preſent above 


twice a Year, (but may at any Time). The 


old ones ſhall make their Preſentments be- 
fore the new ones are ſworn ; and when 
they preſent any Crime they are not bound 


to prove, for it is preſumed they do it with. 
| | "of ] 


Church- wardens. 


he out Malice, and that the Crime is notori- Dr.Chamber- 
are ous. They ſhall collect the Offertory, and Ent rg of 
i ich the Miniſter diſpoſe of it. By Stat. pag a. p. 28. 


r. WH 123 & 14 Car. 2. they ſhall ſign Briefs, and 
be atteſt what is collected. Stat. 4 & 5 Ann. 
de c. 14. At the End of the Year, or in one 
is Month after, they ſhall give an Account of 
or Wl their Receipts and Disburſements to the 


Miniſter and Pariſhioners, and deliver what Can. 89. 


T. 
i. remains in their Hands to them, or to the 
m 

be preſented at the next Viſitation by the 
that are intereſted may by Proceſs call them 
received, their Succeſſors ſhall pay what is 
due to them, and account it among the 


Mod. 194. 1 Koll's Abr. 121. 
ln the Delegates, Michaelmas Term 


aRate made by them in the Year of their 
Wardenſhip ; Defendants ſay they being out 
of their Office could not ſue, and Sentence 
for the Church-wardens ; but the Judges 
ſo reverſed the former Sentence, and con- 
demned the Church- wardens in Coſts, 


C 3 Citations. 


new Church-wardens; and on Refuſal may 
new Church- wardens; or any of the Pariſh 
to an Accont before the Ordinary; and if 
they have disburſed more than they have 


Disburſements at the End of the Year. 1 


Was he Church inferior and Arches Courts 


Delegates were unanimouſly of Opinion, 
that they could not ſue when out of Office, 


1729. Sepe againſt Prudence and Bond. — Ont of Office 
Church-wardens out of their Office ſue for s. 


„ 
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Citations. 


Citation what. & Citation is a Summons to appear N. 8 
A fore an Eccleſiaſtical Judge; it con. 
tains 1. The Name of the Judge and 
Style of the Court. 2. The Defendant 
Name. 3. The Day and Place of Ap. 
pearance, (viz.) the third Day after Ser. 
vice, if it be a Court. Day, otherwiſe on 
the next Court-Day following, or more « 
leſs Time according to the Diſtance of the 
Place of the Defendant's Abode: 4. The 

. Plaintiff's Name. And 5. The Cauſe, lt 

2 either contains a peremptory Command to 

Inhibitory. appear, or is mandatory and inhibitory, 

where the Defendant is not only. cited to ap- 
pear, but the Judge before whom the Cauſe 
lately depended is forbid to proceed any 
further, or elſe they are intimatory; as 

Iatimatory. where Executors cite all the next of Kin to 
ſee a Will proved, Sc. intimating that if 

5 they do not appear, c. the Judge will pro- 

General. ceed, Sc. There are alſo general Citations, 

as where the Defendant is cited to attend 

Special. the whole Proceedings; or ſpecial, as where 
he is cited to do ſome particular Act, Ec 

If the Defendant abſconds, ſo that the C. 
tation cannot be perſonally ſerved upon 

Viis et modis, him, a Citation viis et modis goes out, 4 
Copy of which is to be affixed on the oui. 


c os des bed # ne ey wk es as A © oy 2. an i a Fa 0o 


ward 


the Archbiſhop's Name, to appear before 


ward Door of his Houſe or laſt uſual Place of 
Abode, or on the Church Door of the Pariſh | 
wherein he inhabits. Gib ſon 1043. Theſe Ci- To whom di. 
rations in the Courts of Arches and Preroga- reaed. 

tive are directed to all and ſingular Clerks and 

literate Perſons, whomſoever and whereſo- 

ever in and throughout the whole Province 

of Canterbury ; in other Courts To all, 


c in and throughout the whole Dioceſe 


[Deanry or Archdeaconry] of L. but in Re- 
quiſitions the Judge directs to one or more Reguifitions - 
ſpecially named and appointed. In Monitions — - E 
for Payments of Coſts, &c. ſub pæna, Ec ſub pœna, tow. 
the Direction is To all and ſingular 5 
Rectors, Vicars, Chaplains, Curates, Clerks 

and literate Perſons whomſoever, Sc. All 


Citations in the Prerogative Court go out in Preregative 
Citations. 


the Right Worſhipful F. B. L. L. D. Ma- 
{ter Keeper or Commiſſary of the Preroga- 
tive Court of Canterbury, or his Surrogate. 
If it be a Decree from that Court, the Par. Decrees. 
ty is to appear at a certain Day and Hour. 


Peers of the Realm are deſired to appear by Peers hw : 


Letters miſſive from the Judge. A Minor cited. 

muft be cited to appear lawfully, viz. by Minors how. 
his Guardian lawfully aſſigned (quia non eſt „ 
babilis andi in judicio in propria Perſona). Company bow. 
A Body aggregate (as a Company) muſt be _ 


cited to appear by their Syndick, and the 
Citation ſerved on the Wardens. A Cita- Againſt a Dean 


tion againſt a Dean and Chapter is to be and Chapter. 
ſerved by fixing it for ſome Time on the Jones 187. 


Door of the Chapter Houſe. That againſt - 


C4 a Maſter, 


0 Citations. 
Miter and a Maſter and Fellows of a College on the 
Peng Y Gates of the College. That againſt 2 
Mayer, &, Mayor, Sc. of a City on the Door of their 


of a Town. Guildhall, or on the Exchange ———A 
A Perfon be. Decree againſt a Party beyond Sea muſt be 


4 


2 _ fixed on one of the Pillars of the Royal 


Intimation for Exchange.——A Citation with Intimation 
Faculties, &c. in a Seat Cauſe, or for Faculties for Vaults, 
bow diracted. Ec. goes out againſt the Miniſter, Church. 
wardens, Pariſhioners and Inhabitants of 
the Pariſh of A. in ſpecial, and alt others 


in general, having or pretending to have | 
any Right, Title or Intereſt, in or to the 


Seat, c. and is directed as Monitions, with 
this Addition [and more eſpecially to the 
ReCtor, Vicar or Curate of the Pariſh of, 
c.] and is to be read in the Church on a 
Sunday or Feſtival in the Time of Divine 
; Service, None ſhall - be cited original 
_—_— into the Arches out of another Diveel 
pt. 1. c. 8. without Leave of the Biſhop, except on an 
Clark 11.c.8. Appeal, or in other Caſes reſerved in Stat, 
Lindw. de ju- 23 Hen. 8. c. 9. Any Judge offending 


dicis. ſhall be ſuſpended three Months. ——If one 


SP is cited out of his Dioceſe and appears, and 


Sentence is given, or if he ſubmits himſelf 
to the Suit, he ſhall have no Benefit by the 
Statute, nor will a Prohibition be granted; 
if he would have the Benefit of the Statute, 
he muſt pray a Prohibition before Sentence, 
otherwiſe it will be too late. If one 1s 
Cited within the Dioceſe, though not an In- 
habitant, but only comes there to trade, 
c. this is not within the Statute.  Gib/on 
1048. The Subſtraction of Tithes is * 


— 


cn! 
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and muſt be ſued for before the Ordinary of 


the Place where the Wrong is done; aliter 


in Caſes tranſitory, «bi forum ſequit ur Reum. 
Salk. 549. 1 Roll's Rep. 328. Cro. Car. 


99. 13 Co. 4 2 Roll. 448. 3 Mod. 
211. 0 8 | 


In a Citation in a Cauſe of Contract an & « Cauſe of 


Inhibition muſt be inſerted to forbid the 
Defendant to contract or folennize any 
Marriage with any other Perſon, pendente 


Lite; if the Plaintiff ſuſpects any Perſon, 


he may cite him ſor her] in ſpecial, and all 
others in general: After Sentence given in 
theſe Cale a Monition goes out againſt 
the Defendant to cauſe him [or her] to ſo- 
lemnize the Marriage with tlie Plaintiff be- 
fore ſuch a Day ſub pena, &c.—lf a 
Perſon ſo inhibited from marrying do marry 
pending Suit, he or ſhe may be cited to 


Monition to ſo- 


lemnize Mar- 


riage 


anſwer Articles of Contempt. If the De- 


fendant, after Citation and Viis et modis re- 
turned, and Excommunication decreed and 


Decree to ap- 


denounced, ſtil] abſconds, a Decree ſhall fear fingulis | 


fue againſt him to appear ingulis Sefſi nibus, 
to lee a Lioel given, Sc. Witneſſes pro- 


Seſlion', 


duced, &c. and the Plaintiff may proceed 


to Sentence in Pain of his Contempt. 


f1— 


Codicils. 
Codicil eff voluntatis naſtræ juſta Sen- 


Crblcil has. 


tentia de eo quod quis poſt Mortem © 


ſuam Feri vellet abſque Executoris Conſtitu- 
N | tone, 
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Commiſſions. 


ftione. When one has made a Will, nd 


would alter Part of it, he may do it 
by adding a Codicil; this is as much 
uſed as a Will, for moſt Wills of Con. 


ſequence have Codicils annexed ; and it 


is ſo far from revoking that it confirms 
the Will, and amounts to a new Publica. 


tion. A Man may have twenty Codicis 


tho' but one Will. 1 Show, 550. Star. 29 


Car. 2. againſt Frauds. &c. A Codicil may 
be added by Parol to a Will in Writing; 


Of the Number 
of Witneſſes to 
them, 


and this ſhall be put in Writing and affixed 
to the Will. Hill 22. Car. 1. and Paſt, 
rn 8. Rc 5 

If any pecuniary Legacies given by a 
Will, or any other Part thereof be dimi- 
niſhed or revoked by a Codicil thereto an. 
nexed, ſuch Codicil muſt have three ſub- 


ſcribed Witneſles thereto ; & contra if any 


additional Legacies are only given thereby, 


two Witneſſes are ſufficient. Per Serjeant G. 


— 


Commiſſion 
what. 


Commiſſions. 
A Commiſſion is a Power given from 2 


Judge to one or more, ſealed and d. 
rected to him or them to diſpatch Buſinels 


in Parts remote from his Court; the Man- 


EHu obtained. 


Contents of his Libel, Cc. but that they | 


ner of obtaining it 1s thus. The Proctor 
of the Party muſt alledge that his Chent 
has ſeveral neceſſary Witneſſes: to prove the 


live in Parts remote, ſo thot they cal- 
| | not 


4 
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Commiſſions. 


4 


not attend to be examined here without 


great Expence ; wherefore he prays a Com- 
miſſion to be decreed, directed to two or 
more Clergymen on Behalf of his Client, 
and alſo two or more on Behalf of, and to 
be named by, the adverſe Party, jointly 
and ſeverally to ſit in ſuch a Place, in order 
to examine the Witneſſes to be produced 
before them on ſuch Days, with Power (if 
need be) of continuing and proroguing the 
Time and Place, taking to themſelves ſome 
Notary Publick indifferent to the Parties, 
and that the Commiſſion with all the Pro- 
ceedings had thereon be tranſmitted by ſuch 
a Day; and that the Term probatory be 


continued to the Return of the Commiſſion, 


and the adverſe Proctor admoniſhed to be 
there preſent at the Time of the Execution 
(if he thinks it his Intereſt); if he does not 
attend, all Proceedings muſt be had in P- 


nam contumaciæ; if he cannot attend, he 


may ſubſtitute another. Where the Witneſ⸗ 
ſes live out of the Judges Juriſdiction, the 
Office of the Judge where they live mult 
be implored in the Nature of Letters of Re- 


| queſt; this is called Commiſſio ſub mutuæ vi- Commiſſion ſab 
ciſſitudinis obtentu; the Manner of obtain- mutuz. Ler- 
ing it is thus: The Proctor alledges that he 4 / Requeft. 
has ſome neceſſary Witneſſes, Sc, but that 


they live in the Dioceſe of L. by Reaſon 
whereof they cannot be compelled to ap- 


pear in this Court to be examined; where- 


fore he prays a Commiſſion or Requiſition, 


directed to the Right Reverend, Cc. and 


his Vicar General, jointly and ſeverally in 
Aid 
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— of 


be cited to anſwer Articles for the Contempt 
upon an Allegation of the Proctor; if the 

adverſe Party deny ſuch Allegation and fail 
in the Proof, he ſhall be condemned in Ex- 


Commiſſions. 


Aid of | Law to receive, admit, fear, and 


examine the ſaid Witneſſes in any Place, and 
on any Day before, &c. and concludes, for 
which you ſhall receive the like Favour 


from us if at any Time required. —All 


Commiſſions for Examinations may be de- 


creed at the ſame Time that the Matter is 


admitted, but the Proctor not to be obliged 
to take them out till the Party's Anſwers 
are given in (if inſiſted upon); and the 
Place of ſpeeding of it to be then named, 
and muſt be returned within the Term pro. 
batory. Such Commiſſions may be renew- 
ed ſhewing Cauſe. Commiſſioners delaying 
or neglecting to return a Commiſſion, may 


penſis retardati Proceſſus. There are vari- 
ous Kinds of Commiſſions beſides thoſe, as 


for taking a Perſon's Anſwers, for ſwearing 


an Executor or Adminiſtrator to a Will, 


Sc. or to an Inventory for taking Bonds, 


and for Abſolution ; alſo Commiſſions di- 
rected to two or more Appraiſers to value 
the Deceaſed's Goods, and to inſpect his 
Papers, which is called a Commiſſion of 


Appraiſement. Appraiſement. 1 


7. | 
Relating to the 
Charges of one 


In the Cauſe between Beſt and Beſt in 
the Prerogative, Trin. Term 1727. P. B. 


died inteſtate, leaving a Widow but no 
Children; the next of Kin prayed a Com- 
miſſion of Appraiſement: The Judge or- 
dered the Charges thereof to be paid 


out 


Compulſories. Concluſion. at 
out of the Eſtate, and made it a ſtanding | 


Rule. 
In Michaelmas 1730, Lord Eondonder- Caſe 


s Executors moved for a Probate of his“ Bere denied. 
Will ; the Creditors prayed a Commiſſion 
of Appraiſement, which the Judge decreed ; 
afterwards a Mandamus was granted, and 
the Judge obliged to grant a Probate without 


an Inventory. 


9 


Compulſor ies. 
ME Plaintiff having deſired his 5 5 
neſſes to appear, and tendered them 5 
Expenſas viaticas, he is to pray a Compul- 
ſory or Vis et modis (if need be); but then 
the Proctor muſt take Care that his Term 
probatory be W he Witneſſes 
muſt have ſuch Expences taxed by the 
judge, who ſhall compel the Producent to 
pay them before Examination. If upon a 


Commiſſion Witneſſes do not appear, the 
Commiſſioners may decree a Compulſory. 


9 


r 


Conclufſon. 


0 N the Day aſſigned to conclude, ro 

Plaintiff's Proctor prays the Judge to 

conclude with him, which done he prays a 

Day and Place, which is uſually ſome in- 
different 


Contempt. 


different Day and Place named by the 


Judge to be informed. When Matter is 
alledged foreign from the principal Cauſe, 


and Proof thereof made, and the Judge 
aſſigns a Day ad andiendum voluntaten 
ſuam, the Cauſe as to the Matter is con- 
cluaded. os | 


Contempt. 


I N Cauſes of Contempt, if the Party 
1 upon his Examination or Anſwer. con. 


feſſes the Fact, the Promoter may alledge 
the ſame and pray Sentence. Articles of 
Contempt run in the Judge's Name thus : 


In the Name of God, Amen. V. and 3 


Se. Vicar General, Sc. do object, give 
and adminiſter to you A. B. of, Sc. cer- 
tain Articles or Interrogatories concerning a 
Contempt of us, and our Juriſdiction of 
our mere Office [or at the Promotion of 


C. D. Sc.]; and the Judge uſually affigns 


ſome Proctor of his Court as a neceſſary 
Promoter of his Office, and he ſhall give 
Articles, and it ſhall be proceeded in ſum- 
marily, and the Party ſhall be produced 
upon theſe Articles if he be preſent in 
Court. | RE f 


Contratt: 


uſed here before the Statute of Hen. 8. 


he adds that two are the feweſt in ſuch a 


Contracts of | Marriage. | 


HERE a 1 Contract per verba Of Contrad. 
de preſenti can be proved, this 

Court will compel the Parties to ſolemnize 

the Marriage, tho' either or both of them 

are married elſewhere, and have celebrated 

the laſt Marriage in facie Ecelgſiæ, and have 

had Children (and ſuch Children will be 

deemed Baſtards). The 'Statute of 2 & 3 

Edw. 6. reduces our Laws relating to Con- 

tracts to the State and Order which were 


which was, that a Contract proved by two 
Witneſſes only was ſufficient, and uſed to be 
confirmed by our Judges. See Trin. 28. 
Hen. 8. Dyer 13. Conſet pt. 6. c. 1. ,. 12. 
in his whole Chapter of Contracts never 
makes Evidence in Writing any neceſſary 
Part of the Proof of a Contract; and lays 
down exprefly that a Proof by two Witnef- 
ſes (at the feweſt) who are all without Ex- 
ception, is ſufficient to diſſolve a ſubſequent 
Marriage lawfully ſolemnized and conſum- 
mate, and confirmed by daily Cohabitation 
together, in exact Agreement, with the 


Words of the Statute of 32 Hen. 8. (tho' 


Caſe), and in /eZ. 14. he ſays, if the Plain- 

tiff proves a Contract by one ſufficient Wit- 

neſs (who is without all — and doth 
prove 


tence for the 


Coffs. 
prove a Treaty by others, or proves an 


Acknowledgment by two Witneſſes (the 
Parties being e or if he proves a 


Contract for a future Marriage by two, and 
a Treaty by the ſame, or other Witneſſes, 
or proves an immediate Marriage by two, 
and theſe Proofs are afterwards taken away 
by lawful Exceptions unknown to the P 

producing them; or if the Proofs are difh- 
cult (the Witneſſes not being without all 
Exception), or if by Reaſon of a former 
Contract or Marriage, or by a ſubſequent 


Solemnization of a Marriage made pendent: 


Lite, here _ (tho' he has given Sen- 
fendant) uſually condemns 
him in Coſts. | c 
See Can. 102. Readings on the Stat. 
Vol. 4. 194, &c. Salk. 438. 1 Sid. 13. 
Fitz. Nat. Brev. 41. Cro. Eliz. 79. 
5 Co. 51, Mod. Caf. 155, 6. Forteſeut 
de Laudibus, Ce. Temp. Hen. 6. c. 21, 
Frynge's Caſe. LOS 


Coffs. 
N Taxatione Expenſarum, trig debent 


concurrere. 1. Fudex debet taxare 1 
dem. 2. Victor debet jurare ſe illas feajſe. 


3. Fudex debet delato Furamento ferre Sen- 


tentiam ſuper eiſdem. 


Execu- 


ita * 


Executors, Guardians and Truſtees, are 2 Ros Abr. 
uſually exempt from Coſts, or awarded Colts 299 . 


out of the Eſtate in their Hands. Theſe 19 
Courts may tax Coſts where there is only 


Fame, ſo where the Plaintiff has Cauſam li- 


tigandi. 


In Cauſes of voluntary Promotion, if tie 
Fame and not the Crime be proved, ſo that 


in the Sentence Purgation be decreed, the 
Promoter ſhall have his Coſts; for the De- 
fendant by denying the Fame, has obliged 
the Promoter to be at ſome Charges in 3 


proving it. 
After Tranſmiſſion of the Proceedings in 


an Appeal exhibited (which is to be before | 


Concluſion) the Judge ad quem muſt tax 
the Coſts of the Tranſmiſſion, and | oy a 


Monition (if need be). 
If the Actor or Reus alledge any ex 


tire Matter from the Cauſe, and the Alle- - 
gation is admitted and a Term probatory 
aligned, ſo that the original Cauſe is ola. 


ed, the Proponent failing in Proof of his 
Matter ſhall be condemned in Expanſs re- 
tardati Proce ſſus. 


When an Action 28 pyra Wile 8 
here, and ſhe obtains Sentence, the Huſ- 


band may releaſe the Caſta. Fer Dr. . | 


5 Crimina] 


49 


e 


— 


5 


Crimes Ecele- 
fiaſtical. 


Artic. Cleri. 


9 Edw. 2. c. 2. he dome in facie Beclefie. © 
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Orrecuon and Puniſhment of Eccleſ. 


A aſtical Crimes belong de jure comme. 
ni to the Biſhops ; for publick and notori- 
ous Crimes, as Fornicatton,| Gc. Publick 
Penanct muſt be inflicted on the Party to 


The Method of proceeding in theſe Cauſes 
is Threefold, by Hagen, Accuſation and 
Demuntiation, YT: THORNS” 1:9: 
A Perſon' ſuſpected of a Crime may be 
convened before the Ordinary in Anime 
ſalutem. n if 
-Church-wardens are to preſent upon Oath 
at the Viſitation all thofe that are noted or 
ſuſpected of any Crime within their Pariſhes, 
upon Pain of Excormmunication; If a Ru- 


mour be ſpread againſt any one by infamous 


or malicious Perſcms, the Preſentiment muſt 


be ſpecial and particular, viz. ſuch a Re- 


port of Fame Was ſpread” by ſuch Perſons, 
. Ga 

A -Perfon' preſented by Church-wardens 
may be put to Purgation without giving 
Articles or producing Witneſſes, tho' he 
deny both Fame and Crime. 


' Cuſtom. 


Goo oe. os th; ts. hs it 


ſo 


I 1 1 4 
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Cuſtom. 
hg 


O* every Cuſtom there are two eſſen- , 


tial Parts, Time out of the Memory 
of Man, and continual and peaceable Uſage 
without lawful Interruption, 1 Iuſt. 1 10. 
þ, In pleading a Cuſtom you muſt alledge 
that in ſuch a County, c. there is, and 
Time out of Memory of Man, hath been 
ſuch a Cuſtom uſed and approved therein. 
If a Cuſtom be not denied theſe Courts 
ſhall proceed, but if it be, a Prohibition will 
lie non propter Defectum Juriſdictionis, ſed 
Triationis. Salk, 334. Vide Preface to 
Davis's Reports, Salk. 203. Doctor and 
Student, J. 1. c. 7. 10. Davis 1. 32. Coke 
Lit. 33. b. 


By the Cuſtom of London a Freeman's London 
Widow may require a third Part of his Per- as to Inteflates 
ſonal Eſtate (after Debts and Funeral Ex- #/ate.. 


pences paid), and his Children another 
Third, and he may by Will give away the 


remaining Third, If no Children, the Wi-$e-Priv.Lond. 
dow has one Half; but if he has no Will, 279, 323- 


Adminiſtration muſt be granted to the Wife, om 


and ſhe ſhall have one Third by Cuſtom, 
one Third to be divided among the Chil- 
dren, and the remaining Third among the 
Wiſe and Children. A Freeman hy his 
Will cannot prejudice his Wife as to her 
Third, yet he may _ it away in his Life- 


time. 


F Frie- 
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Cuſtom. 


time. And if he advance any of his Chil. 
dren with any Goods, it ſhall bar them of 
any further Demand, unleſs he under his 
Hand or by Will. declares, that it was but 
in Part of Advancement, then the Child 
fo partly advanced ſhall put his Part in 


Hotchpot what. Hotchpot with the Widow, and have a ful 


third Part of the whole, accounting that 


former Money advanced, as Part thereof; 
and this 1s icalled Collatio bonorum. 1 In 
196. 5. The Cuſtom does not extend to 
Batchelors (Freemen), but that they may 
deviſe as they pleaſe ; ; and in Caſe of li- 
teſtacy, Diſtribution muſt be made accord- 
ing to the Stat. of 22 & 23 Car. 2. C 13. 
By a late Statute 11 Geo. 1. c. 18. a Free- 


man may by Will deviſe: as he pleaſes; 


but if he dies inteſtate, Diſtribution muſt 
be made according to the Caſtom. 
F. V. Citizen of London, dies inteſtate, 
leaving a Widow and Half Brothers; now 
the Widow bas three Fourth Parts of the 


A 6x whole: She is to have a Mojety by the 


Act, and the Cuſtom is preſerved without 


any prejudice; ſo that if by the Cuſtom 
ſhe ſhould have the three Parts, ſhe ſhall en- 


joy them (any thing in the Act notwith- 


=: ſtanding ). 


| York, &c. 


The Deſign and Scope of the Act was 
not to ſet a Widow of a Freeman before 
any other, but only to preſerve her Rights, 
which (if greater than others)) to continue. 

Where there are any Cuſtoms, as in York, 


Ec, there the Act does not take Place, but 
leaves it as it was before when the Widow 


had 


Cuſtom. 


had a Moiety ; which, Cuſtoms being pre- 


ſerved, let her take her Choice to ſtand by 
what the Act (as to Women in general) de- 
termines, or what ſhall appear to be the 
Cuſtom of Londen : If ſhe waves the Cuſ- 


tom, the Act will take Place, if ſne does 


not, ſhe can pray no further Benefit by the 
Act; for how is the Cuſtom obſerved, 
which the Scope of the Act is to preſerve, 
if the Sum (which by the Cuſtom is allot- 


ted to the Widow) 1s either augmented = 


diminiſhed ? And further, ſhe can't have 


Portion on both Accounts, as wel! Cuſtom 


as Act ; for the Act takes Place only where 
no Cuſtom has obtained : 


Provided, &c. ſhall not in any wiſe pre- | 


judice, &c. any Cuſtom (i. e. ſhail not leſſen 
any Portion due by Cuſtom, as that at 


Worceſter, which is for the Widow to have Worceſter. 


two Thirds, the Children one, whereas the 
AA preſcribes one Third to the Widow, and 
o to the Children: Now here the Widow 
hall not be abbreviated by this AF). 

Any Thing contained contrariwiſe not- 


witoſtanding (that is, thoſe Proportions or © 
Quantities which are ſpecified in this Act 


ſhail not prevail in any City where a greater 
or letjer Sum, than what is here abet 


is allowed). 
The Ad meddles not with one Moiety, 


We is due by Cuſtom, and therefore ex- 


tends only to that Part which is not ſubject 


to the Cuſtom, (viz.) a Mojery of rhe Re- 


ſidue. | 
D 3 - Ws 
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Cuftom. 

The Scope of the Act is to make Inteſ. 
tates Wills, and to difpoſe of that Part 
which they could have given at their Plea- 
fure to whom they would, and have not 
done it. Every Citizen of London's Will, 
as to ſuch a Share, is made to his Hands; 
the Law of the City makes it ſo; as / 
died inteſtate only as to a Part. 

As to one Moiety (there being no Child) 


V. dies a Teſtate, and dies inteſtate only 


as to the other, which of Neceſſity muſt 


fall under the Cognizance of the Act (or 


elſe the Act is in vain); if ſo, one Moiety 


of the Reſidue ſhall be the Wife's. 


Where there is a Wife and Children, and 
all provided for by the Cuſtom, the Inteſ- 
tate's Part ſhall not be wholly given to the 
Children, but the Mother ſhall be concern- 


oed equally, and have a ſhare, which ſhall 


be equal proportionably to what the Cuſtom 
ve them both; if ſo, then ſure the Wi 
w who has the Adminiſtration, and to 


, whom the Law ſhews all imaginable Favour, 


and who is at the Trouble of getting in the 
Eftate, ſhall be in as good a Condition (when 


| Perſons of a remote Degree conteſt with 


her) as when the Deceaſed's Children are 
Conteſtants... 5 

By Cuſtom there may be Select Veſtries, 
or a certain Number of Perſons elected, who 
ſhall have the Government of the Pariſh, 
to make Rates, and to take the Church- 
wardens Accounts. 1 Mod. 194 See Stat. 
17 G. 2. concerning Veſtries. | 


Defam ation. 
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Defamation. | ne 


dents. (I.) That the Matter be 


merely Spiritual, and determinable in thoſe 


Courts. (2.) That it concern a Matter 
merely Spiritual; for if it concerns any 


Thing determinable at Common Law, our 


Judges ſhall not have Cognizance f it. (3-) 


Tho the Thing be merely Spiritual, the 


Perſon defamed cannot ſue here fox Dama- 
ges . Suit being here onh/ pro ſalute ani- 


2 Lev. 135. 22 Edw. 4. 20. Artic. 
on et neee atis. 1 Lil. Reg. 
00, 

Regularly a Cauſe of Rn dt 
not to be brought after one Year ſince the 


Words were ſpoke, unleſs the Plaintiff was 


beyond Sea, or in à remote Place hen 


ſpoke, 

"In theſe Cauſes the Defendant. may al- 
ledge (without Proceſs) Defamatory Words 
ſpoken againſt him by the Plaintiff, and the 
Cauſes are to proceed together ; and if 
ſuch Allegation be proved, no Penance 
ſhall be injoined nor Coſts paid: This is 
Reconvention, but the Judge may ex officio ü 


puniſh both. 


D 4 | Words . 


mæ); but he may recover Caſta here. 


de 


De ought to bare theee, = Defamation 


56 


Defamation. 
Words not Defamatory, yet ſpoken ma- 


liciouſly and reproachfully, are puniſhable 


here; aliter of complicated Words (as thou 
art a Whore and a Tbief) for Action at Law 
will lie for a Part, and à Prohibition will lie 
for the whole. 1 Vent. 7, Herbert v. Mor. 


ritt. Words af. Paſſion are not Defama. 
tory, being regarded by the Hearers no 
mote than the Words of one Non Compos ; 


ira furor brevis ef. Salk. 692. Smith v. 
Wood. 0 
A Writer of a ſcandalous Libel a pink 


enother may be ſued in a Cauſe of De 
tion, by adding Tenoris Schedule — 
' bri annex#, quam pro we 5. et inſert. ba- 
bus petiit. 


If in a Cauſe Excebtion be taken to the 
Peciors of the Witneſſes, containing ſcan- 
dalous Matter which can't be proved, the 


Witneſſes ſo defamed may proceed againſt 


the Party principal or Proctor that ex- 


hibited the ſame in a Cauſe of ws 


tion, 

A Perſon proſeclned, arijuſtly in a crimi- 
nal Cauſe by a voluntary Promoter, or be- 
ing preſented by Church-wardens, nothing 


-—_ proved againſt him, may proceed a 


gain 
of Defamation. 


the Promoter or Peelelive ter in a Cauſe 


s Dilapiaations. 
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| Dillpidatians * 


Rector, Wes nee — Dila- bh. 


pidations, his Goods ſhall anſwer in 
juch Proportions ds the Revenue of the 


Church will bear. Dilapidations ſhall be 
judged only by credible Perſons upon Oath. 
Under the Name of Dilapidations are com- bat 


prehended Fences, Hedges, &c. as well as 


decay'd and ruinous Buildings; and it has 
been particularly adjudged, that the felling 


of Wood and Timber by an Incumbent, 
otherwiſe than for Repairs or Fewel, is Ni- 
lapidations, from which he may be reſtrain- 
ed by Prohibition during his Incumbency, 
and for which he or his Executor is liable to 


be proſecuted after he ceaſes to be Incum- 


bent. The Ordinary has a Right to take 
Cognizance of them in the Incumbent's 
Lite-time by voluntary Inquiſition, or upon 
Complaint made to him, and to enforce 
Reparation by ſequeſtring the Profits, [or 
ſome Part of them, rarely more than a Fifth, 
which is to be received by ſome truſty Per- 
ſon, and applied towards Repairs, and the 
Over-plus returned to the Incumbent] or 
by Eccleſaſtical Cenſures, even to Depri- 


vation. Gibſon 789. 1 Koll's * 335. 3 


Keb. 619. 
A Curate or his Exzccutors are not ſuable 
for them. 
| By 


58 Dilapidation. 

By the Statute of 13 Eliz. c. 10. no 
Clergyman can ſue his Predeceſſor or Exe- 
cutors, but only for ſo much of the Dilapi- 
dations, as have happened thro? his Default. 

| Watſon's Incumb. 176. 

4 View tobe The Plaintiff before Suit ſhall cauſe the 
— Þ Defetts to be viewed by Workmen, who 
ſhall make an Eſtimate of the whole 
Charge, and ſet their Hands to it ; the De- 

fendant may alſo have Workmen to inſj 
them, and the Plaintiff ſhall be admoniſhed 
to permit the ſame; or the Judge may if 
he pleaſes have a View taken by Workmen 
appointed by him for his own Satisfaction. 

There are many Reaſons which excuſe 
the Rector, &c. from Condemnation in 

Dilapidations; as (.) Where the Prede- 
ceeſſor died infolvent. (2.) Where the laſt 
Incumbent (pending a Suit againſt his Pre- 

deceffor) died (without Executor), or fo in 
Debt that none would adminiſter. (3.) 
Where, on a Suit againſt the laſt Incum- 
bent's Executors, they were freed by Sen- 
tence on Plene adminifiravit pleaded, and 
the Inſufficiency of the Goods; or where 
after Sentence againſt them the Exe- 

-tors died in Execution, leaving not Goods 

enough, and that he has uſed all poſſible 
Diligence to recover Dilapidations, and has 
laid out according to the Value of his Liv-—, 
ing a ſuſſicient Sum in repairing t ings 
mentioned in the Libel. The ſooner 

the Ruins are inſpected after Induction the 5 


better. | 
| Diſtribution. 


Diſtribution. 5 


Y Stat. 22 & 23 Car. 2, 6. 10. the Diſtribution, 
Ordinary may order a Diſtribution of ß 


what remains after Debts and Funeral Ex- 


pences paid, vz. one Fhird to the Inte- 


ſtate's Wife, the reſt among his Children, 


and ſuch as legally repreſent them; if 


of them are dead, other than ſuch Children 


(not Heirs at Law) who ſhall have any Eſ- 
tate by Settlement of the Inteſtate in his 
Life- time, equal to the other Shares. -Chik 
dren (other than Heirs at Law) advanced by 


_ Settlements, or Portions not equal to the 


other Shares, ſhall have ſo much of the 


Surpluſage as ſhall make all their Shares e- 


qual, and the Heir at Law ſhall have an 
equal Share with the others, beſides what 
he has by Deſcent or otherwiſe. If no 
Children or legal Repreſentatives, one Half 
goes to the Wife, the reſt among the next 


of Kin in equal Degree, and their Repre- 


ſentatives. But no Repreſentatives to be 
admitted among Collaterals after Brothers 
and Siſters Children; if no Wife, all 


to the Children; if no Child, to the next 


of Kin and their, Sc. in equal Degree; 
and no Diſtribution to be made till after 
one Year from the Inteſtate's Death. 


If 


60 Diſtribution. 


3 Moe. 58. If A. B. are next of. Kin, tho' A. dies 


2 Lex ithin the Year, and before Diſtr.bution, 
Moc. yet his Part ſhall go to his Executors, Sc. 


Moor 220. 


1 Rolls Abr. for the Act veſts an Intereſt in him upon 


31. the Inteſtate's Death, and the Proviſo for 
Cro.Car. 202.4 Year, is only to fave the Adminiſtrator 


Show.. 25. £.om a Devaſtavit by not dividing till he ſees 


Ty the Eſtate. 


| And every one to whom: any Share is 
2 Vent. 317. allotted ſhall give Bond with Sureties, that 


if Debts afterwards be made to appear, he 


will refund pro Rata. 
guy 2; And by Stat. 1 Fac. 2. c. 17. if after the 
Sid. 60 Father's Death ariy of his Children die in- 
Show. 351. teſtate (without Wife or Child) 1n. the 
Mother's Life-time, every Brother and 


Siſter, and their Repreſentatives, ſha!) have 


equal Share with her; the Father ſurviving 


has all. Salk. 251. 
Where there are Grandchildren of an 
Uncle and Aunt, and a Son of an Uncle 
j living (all their Antecedents dead) the 
Grandchildren can't come in Jure Repre- 
ſentationis, being in a Degree more remo'e 
than Brothers and Sitters Children, beyord 


which no Repreſentation rakes Place, and 


then they are out of Equality of Degree. 
t Lil Reg. 660. Salk. 259. Tho. Raym. 
496. The Aunt is not intitled to Diſtribu- 


tion with the Grandmother, the laſt being 
the neareſt of Kin. Salk. 251. The half 
Blood is intitled to Diſtribution with the 


whole Blood. V Jones's Rep. 209. 

A. had three Brothers, one died leaving 
three Children, another two, and the third 
five; then A. dies inteſtate. Reſolved 


that 


k _ a. — ing 


Died - ©.  &F 
that Diſtribution ſhould he per Capita, and 
not per Stirpes, and all ſhould have equal. 
Caſes in Eg. Ar. 2499“. 

Where a Man makes a Will, and a Stran- 
ger Executor, and gives him a Legacy, but 
does not diſpoſe of the Reſidue, he dies in- 
teſtate as to that, and it ſhall be diſtributed 
among the next of Kin. 2 Vern. 361, 676. 
634. 2 Mod. Rep. 101. Caſes in Eg. Abr. 
2445 249. | 1 „ een eee 
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Divorce. 


HE ſole Confeſſion of the Parties is Divorce. 
not ſufficient for a Divorce, there 

muſt be Proof by Witneſſes —— There are 

two Sorts of Divorce, a Menſd4 & Thoro, How many 

and 6 8 firſt is in Caſes of S 2 

Adultery, Cruelty, Sc. in which the Mar- A . 
oy having — originally good is not MY 
diſſolved, nor does it bar the Wiſe. of 

| Dower, or baſtardize the Iſſue, but intitles 

her to Alimony. The ſecond annuls and Inſt. gz. 

diſſolves the very Bond of Matrimony, as Sid. 13. 

in Caſes of Precontraf, Conſanguinity, or Dyer 107. 

. | Eg + o 

Afinity within the Degrees prohibited; =o , 

ſo of Impuberty and Frigidity. Where the 

Marriage itſelf is merely void ab initia, and 

the Sentence of Divorce only declaratory. 

of its being ſo. In this ſecond Caſe, the 

Wife is barred of Dower, her Children il- 
legitimate, and the Perſons ſo divorced may 

| marry 
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| Evidence 
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marry any other. After Divorce @ Menſa, 


Sc. the Parties ſhall not marry any other 
during each other's Life; nor ſhall the 


Sentence of Divorce be given till they have 
given Security to the Court that they will 


not marry, Grey's Syſtem. Where a Man 


isdivorced in a Cauſe of Frigidity, it is pro- 


hibited by ſuch Sentence that he ſhall not 


marry again, and if he does he is held a 


Perjurer and an Adulterer. 2 Leon. 169. 
In Cauſes of Frigidity, the Man muſt be 


inſpected by Phyſicians, and the Woman 


by a Jury of Matrons ; et f Perſona fit in- 


habilis Matrimonium diſſolvatur. £ 
Separation from Bed and Board is for 
Peace Sake till Opportunity of atoning.— 


By Divorce & Tboro, c. they are not ſhun 


from all Converſe with one another, they 
may return to mutual Embraces again. 

n Caufes of Divorce for Adultery, if the 
Defendant proves that the Plaintiff has alſo 
committed Adultery, he (the Defendant) 
ſhall be diſmiſſed quo, Petita in Libella, el 
 boc eſt Compenſatio Criminis. 


Evidence, 
Ee? generally ſpeaking is uſed for 


ſome Proof either by Witneſſes upon 

h, or by Writing. One may be al- 
lowed to give Evidence upon Hearſay to 
confirm another's Teſtimony. Probable 
an | Evidence 


Ex communication. 63 
Evidence is of hitle: Weight, againſt poſi- 


tive Oaths. E 
If a Man be over Sea, or dead, the Par- 
ty ſhall be admitted to prove his Hand by 
Witneſſes, or comparing it with other 
Writing. See Law of Evidence, p. 2. 
ca. 5. a 
Where els Party would produce any 
Writing, and give it in Evidence, it mu 
be exhibited with an Allegation, and ſo 
proved. The Hand of a Party ſigning may | = 
be proved by Letters, or other his Hand-wri- 1 
ting, which are to be exhibited by Allega- 
tion; and being proved, Proctors or ap- 
proved Writers are to be aſſigned by the 


Judge to compare the ns. who are to 1 
de Verdict en | pa 
2 i 11 — — 


4 Excommunication. . 


\HERE are two Excommunicati- 1 
ons, Major and Minor: The — — aubat. 5 
is where one is excluded from the Com- Major. 
munion of the Church in its ſacred Rights 
and Privileges, and from the Company of 
the Faithful; ſo that tis Excommunication 
to keep Company with him, Aecond Minor. 
is where one is excluded only the Sacra- 
ments and Divine Worſhip, and is gene- 
rally paſſed upon obſtinate Perſons for not 
appearing on a 1 ſubmitting to do 


N Sc. No Excommuniqte all 
a 


64 | "xvi ors. 


' The Inconveni-(ha)] be Mrecd to come into a Church, nor 
poet ret if he die under Sentence to have Chriſtian 
L wnder. Burial; he is * to do any judicial 
IN AR, as to ſue, Sc. be a Witneſs ; and if 
he does not ſubmit in forty Days the Biſhop 
ſhall ſignify his Condition to the Court of 
Chancery, and require a Proceſs de Excom- 
municato Capiendo, upon which he ſhall be 
impriſoned without Bail. None but a Bi- 
ſhop can certify Excommunication, or one 
that has ordinary Juriſdiction. Gibſon 1106. 
The Miniſter or Curate o1ght to publiſh 
Letters denunciatory upon an Excommu- 
nication, without Delay, on Pain of Suf- 

penſion ; and that Suits may not be delayed 
by Perſons perſiſting in Excommunication, 
the Judge may proceed at the Promotion 
of the Party grieved againſt the Excom- 
municate Perſon-· in a Cauſe of Correction 

for perſiſting in Excommunication. 
A Man unjuſtly Excommunicated, by 
Reaſon of a falſe Return of the Citation or 
„ other Proceſs, may alledge the ſame, and 
upon Proof thereof the . ſhall be 
7M condemned: in Colts. | 


| Executors. 


| Executors. Kodali muſt pay Debts before Le- 
A Rule to be gacies, and Debts of a higher Na- 
obſerved in ture before others; as firſt, Debts to the 


their Payments. King, then Debts on Record, by Statutes, 
Se. Debts 


Gyapdiage C 
Oe. Debts on Mortgages, Bonds, Sc. | 
Rent, Servants Wages, Book-Debts. They 
may ſatisfy what Legacies they will firſt, 
tho there ” not enough to yy MES 
ay a Part of a cy; or deduct a Part: 
But if there e ele Thing deviſed, 
as a, Horſe, Sc. this muſt be deli 
in Specie, and fa t be, fold by them to - 
pay all or hy art of N 4 Hob. | 
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Guardians. 


Gu 4 (or Curator), is one that edu- 

| A* gates a Child, and manages his E- Guardian 
ſtate till he comes of. Age; and is either whe. 
Teſtamentary, i. e. appointed by Will of 
the Father, &c. or by the Law. As to 
ſuing of Actions a Guardian muſt be aſſign- 
ed in that Court where the Suit is to be 
commenced. A Guardian having inſtituted 

an Action againſt an Executor for a Lega- 

cy, the Executor may pay it apud Alla, 
which will be a good Diſcharge to him a- 
5 the Infant When he comes to full EY 

ge | 

The Father or next of Kin * an lofant 
ſhall at his own Inſtance be admitted Gnar- 
dian (Where he is under ſeven Years of 
Age); but if above he muſt appear in 
* and Ae A Guardian to be aſſigned | 

im 
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Jackitation. 1 F any Perſon falſly give out that he or 

| 1 ſhe is married to ſuch a one, he or ſhe 

is to be ſued in a Cauſe of Faclitation of 

Marriage. Where the Defendant may 

alledge Matrimony in his own Defence, 

which if proved, Sentence ſhalt be given 

againſt the Plaintiff, not only for failing in 

the Proof of the Libel,. but it ſhall be pro- 

nounced for the Marriage; as in Contract 

Cauſes, if the Defendant fails in the Proof 

of his Allegation, he ſhall be condemned 

in Coſts, and a Monition ſhall- Iſſue out 

againſt him to be ſilent, and deſiſt from ſuch 
Boaſting and Aſſertion for the future. 
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Interrogatories. 


Interregatories. NE ſhall not ask a Witneſs a Quel- 
tion, the Affirmative Anſwer to 
which may draw him into a Crime. He 

ſhall not be examined upon Interrogatories 

till he has-gone through the Evidence for 
the Party on whoſe Side he was produced. 
The adverſe Proctor ſhall have a reaſon- 
able Time to prepare his Interrogatories 
from the Time of the Production of a 
ak Witneſs, 


Lxveniory. 


Witneſs, generally twenty-four Hours ; if 


they are. not ready by that Time, the 
Examiner is not to ſtay or detain the Wit- 
nes. | | 


ay. 


Long and Multiplex Interrogatories often 3 


hurt the Cauſe of the Party miniſtrant, and 


make for the Producent.— Ergo cavete Pro- 


curatores | 


| Inventory, - 


immoveable, of or belonging, or due to 


the Deceaſed at his Death; alſo Leaſes, 


- 


Corn growing; but not Graſs or Trees, nor 


Things fixed to the Houſe, and are Part of 


the Freehold (for they belong to the Heir); 
nor the Wife's Goods, called Parapherna- 
lia: The Time for making and exhibiting 
It is left to the Ordinary's Diſcretion. The 


Goods muſt be particularly valued and a 


praiſed by one or more honeſt and skilful 
Perſons, at ſuch Prices as the ſame might 


have been fold for at that Time in their 


Judgment. The Goods contained in the 
Inventory are preſumed to have belonged 


E 2 8 


Y the Laws and Statutes of this Realm I ventory. 
an Inventory is neceſſary to he made 
by an Executor or Adminiſtrator; and if Hen. 8. 
they refuſe they may be puniſhed. by the 

Ordinary. The Things that are to be put , Bt are to be 
into it are all the Goods, Chattels and Cre- 
dits, Wares, Merchandizes moveable or 


ide Stat. 21 


into it. 
Bi 


8 5. 


58 Inhibition; "Fudge Ecelefubical | 


EY to the Deceaſed, and after his Death to be 
jn the Adminiſtrator” s Power; and no more 
Goods are preſumed to have belonged to 
him than are therein contained. And if 
uy Creditor, c. affirm that the Deceaſed 
had more Goods than are comprized j in the 
Inventory ; he muſt prove it, otherwiſe the 
Judge is to give Credit to the Inventory, 
8 of Wills from 420, Se. | 
Where an Inventory- has been exhibited 
upon Oath in common Form, and appraiſ- 
ed by Neighbours, the Proof lies on the 
Parry 1 2 


th 


Lats. asf 


5 
17 


5 ee. 


| a Fn ein! tions "than not be g N 50 without 

9 the Subſcription of an Advocate. Can, 
96. And ſhall not be granted till the Ap- 
A is exhibited. Can. 97. 


Fudge Ecclefiafti cal. 


, N toil judge may be removed. 
Carta. A 8 Abr. 82. . 4. V. 92. 1. 19, 
Partial. 20. Godoiph 74: [. 8 partial lia 

may be re 12 (the Party cited exhibiting 


3B | 1 Articles containing the Fartiality, in . 
: . e 


82 
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| Legacies in Specie are to be paid, and may 
be inſiſted on to be tendred in Specie '/z 
nn E . : 


Lam WM. 
| both : 
LISTS en nn 


If a Perſon ſuſpects any inferior Judge Provecation 


* - 


Legacies,” 
08 Legacies. 


XC- 


'HERE Legacies are to be 
to Children at full Age, the 
cutors may be ſued here to'put in Security, 
If a Legacy is bequeathed generally, and 
no Time mentioned for Payment, and. the 
Legatee is an Infant, he ſhall be paid. Inte- 
reſt from the Expiration of the firſt Year af- 
ter the Teſtator's Death.” Where it is left 
payable at a Day certain, it muſt be'paid 
with Intereſt from that Day at 5 J. per Cen. 
Salk. 415, 416. gn nine en, os aaa 
Where Sentence is given for a Legacy, 
the Legatee muſt give Bond to refund, ih 
Caſe Debts appear afterwards, 2 Vent 358. 
Noell v. Robinſon, '' 5 
In a Cauſe of Legacy, all the Executors 
that are living and proved the Will muſt be 
Joined in the Suit; and if dead, the Exe- 
cutors or Adminiſtrators ' of the Survivor. 


| 


"extant 
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Libel. 
extant), otherwiſe the true Value. If the 
Plaintiff proves a Legacy given to him in 
Specie, as a Gold Cup, Sc. and. obtains 
Sentence for it, and that it is ſubſtracted, 
but fails in proving the Valve thereof, the 
Defendant is to be called before the © * 
tiff prays Execution to ſee Liquidation of 
the Sentence, and the Plaintiff muſt pro- 
duce Witneſſes to prove the Value. 

It an Executor by ſuppreſſing a Will, 


or concealing it, ſhall obtain Adminiſtration 


(as if the Teſtator had died inteſtate) a 

Legatee may ſue for his Legacy, and ob- 

tain es in ordinary Caſes. 
If a Legacy be given to an Infant to 


be paid him when he ſhall come to the Age 
of Twenty-one, if he dies before Twenty- 
one his Adminiſtrator ſhall ſue for it directhy. 


A Mother Executrix ſhall not diſcount 
for Education and Maintenance out of the 


Money left to her Son by the Father, for 
ſhe ought to maintain him; aliter where 


; Money is paid to bind him out Apprentice. 
2 Vent. 355. Auen 


Libel what. 


pr EI 


Libel. 


4 Libel is a rn or Charge 
drawn up in Writing on Behalf of 


the Plaintiff, to which the Defendant is 


Gibſon 1052. obliged to anſwer. Words in a Libel [aut 


2 Koll's Abr. 
2C8, 320. 


in Effettu conſimilia] good. If a falſe Copy 
1 Fo 


Licences. 


of a Libel be given, and the adverſe Proc- 


tor plead to it, he ſhall have the Advantage 
of the Plea, for the other was bound to de- 


liver a true Copy; and Prohibition lies for 


denying a Copy (but Oath muſt be firſt 
made of the Denial), and that quou/que the 
Copy is delivered; tho' if an Appeal be 


made for ſuch Denial, as for a Gravamen, 
no Prohibition will be granted. 1 Vent. 252. 


1 Koll's Rep. 337. | on 
All Libels muſt be ſigned by an Advo- 


_ cate, and engroſſed on a double Six-penny 
Stamp. | 


. 3. I TY wo OP of 1 
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Licences. 


Arriage Licences are upon theſe Con- Marriage Li- 


71 


ditions. (1.) That there is no Im- cences. 


pediment by Reaſon of any Precontract, 
Conſanguinity or Affinity. (2.) That no 
Suit is depending. (3.) That it is with Con- 


ſent of Parents or Guardians (where either 


of the Parties are under Twenty- one Years 
of Age.) (4.) That the Marriage be ſo, 
lemnized in Canonical Hours, viz. between 
Eight and Twelve in the Morning; and 
Oath muſt be made by one of the Parties 


to the ſame Effect /ub pana, &c, and Bond 


given to the Ordinary with a Penalty of 200. 

An Archbiſhop cannot licenſe a Marriage 
within the Degrees prohibited, as being a- 
gainſt the Law of God. Hob. 148. Colt 
and Glover v. Biſhop of Coventry and Liteb- 


field. 2 Inſt. 684. 
"WA Mar- 
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| —— A Full, free and mutual Conſent be: 
hs —_— { K tween Parties (not diſabled to marry 
| Marriages, by their near Relation to each other 5 In- 


fancy, Precontract or Impotency) is very 
requiſite, nam Conſenſus, non Concubitus, 


Facit Matrimonium. As to Marrriages 


within the Degrees prohibited, thoſe in the 
aſcending and deſcending, Lines, _ 7. e. of 
Children with the Father, Grandfather, 
Mother, Grandmother, and ſo upwards, 
are prohibited without Limit (they being the 


- Cauſe immediate or mediate of their Being), 
As to Degrees of Affinity, tho“ I be not 


directly forbid to marry my Wife's Siſter, 
yet when God commands me, I ſhall not 


marry my Brother's Wife, by Parity of 


Reaſon he forbids me to , marry my Wilc's 
Siſter, for there is the like Analogy and 
Proportion between one Man and two 


| Siſters, and one Woman and two Bro- 
, | | 


See 18 Levit. Vaugh. 246. Carter 233. 
2 Vent. 910. 2 Stillingfl, Caf. 58. Mo 
29. Co. Lit, 33. 4. Frid. 24 Eliz. 
Mich. 41, 42 Eliz. Moor 575. 35 Eliz. 
Co. Litt. 79. Paſeh. 7 Fac. 5 9 


Danv. 699. Moor 170. 1 Ciderf. 13. 


Davis 51. ) Co. 43. Stat. 32 Hen. 8. 
c. 38. 2 Inſt. 683. 2 & 3 Prid. Con- 
RT. 12 nett, 


Nunoupative” fili, 73 


nf. 569. 6 CY. 65. 5 Mod! 170, 449% 
2 Lev. 254. 1 Sid. 66. 4 Leon. 16. 
Tho. Fones's: Rep: 118, 191 216. 3 Keb. 
166. 1 Mod. 25. Salk: | S466 :Foughs 
200; 2027": 5 | 
Bedding. is 0 l Law eſſential to the 
Marriage, but it is compleat before, tho 
the Law will preſume it to have been con- 
ſummated on Proof that they were upon a 
Bed together, tho the Proof of the Cele- 
bration of it by the Prieſt will alone be ſufſ- 
ficient to found a Sentence. Per Dr. 4. 


— 


NN: uncupative I. 1/8 


1 Stat. 29 Car. 2. c. 5. no Nuncu- 11 
pative Will ſhall be good where the Vill. 
Eſtate bequeathed exceeds the Value of 300, 
that is not proved by the Oath of three 
Witneſſes that were preſent at the making, 
nor unleſs the Teſtator bid them bear Wit- 
neſs that ſuch was his Will, nor unleſs made 

in his laſt Sickneſs, in a Houſe where he 
had rèſided ten Days or more before the 
making (except where ſurprized and taken 
ſick, and died before his Return home). No 
Proof will be admitted after fix Months af- 
ter the Words ſpoken, unleſs the Subſtance 
thereof was taken down in writing within 

| fix Days after making, and no Adminiſtra- 
tion (with ſuch Will annexed) ſhall paſs the 
Seal under fourteen Days, nor then till the 
next 
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Muncupative Wills, 


next of Kin have been cited to accept or 


refuſe, or conteſt it, 
S. P. made a Nuncupative Will as fol- 
lows; that ſhe would leave to H. B. 30! 
and to C. D. 30 l. and being three Times 
ask d of this Matter, ſhe always anſwered, 
that ſhe would give as above, and all the 


| Teſt, Sc. of her Subſtance ſhould be equal. 


ly divided between E. F. and G. H. which 


Will was reduced into Writing, and ſigned 


by three Witneſſes in her Life-time, pre- 
ſently after her ſpeaking the Words, and 
died next Day. Two of the Witneſſes 


| were examined in a Cauſe depending in the 


Biſhop of Briſtol's Court about the Validi- 
ty of this Will, but the third was beyond 
It was objected there by the Defendant, 
that the Will was nat good within the 
Meaning of the Statute of 29 Car. 2. c. 3. 
againſt Frauds, &c. for that it was not 
proved by the Oaths of three Witneſſes 
(the other being abſent), nor but by one 
that the Teſtatrix bid them bear Witness, 
Sc. and that the Will runs in the future 
Tenſe (that ſhe would give, Sc). 

Quære, Whether notwithſtanding the 


above Objection the ſaid Will is a good 
Diſpoſition of her Perſonal Eſtate, and whe- 


ther it be ſufficiently proved by the two 

Witneſſes, tho' one of them only has prov d 

the Rogalio Teſtium? _ ; 
I apprehend that one Witneſs is in this 


Law ſufficient, and ſeveral Judgments have 


been given (ſince 29 Car. 2.) that one wt 
| e neſs 


{ot 


tute are obſerved. 


— 

neſs will anſwer che Intent of that Law. 
The Objection that the Words are in the 
future Tenſe has but little Force; for in 


making a Nuncupative Will (according to 
Swinburne) no preciſe Form of Words are 


required; nor is it material whether the Teſ- 
tatrix ſpeaks properly or not, provided her 
Meaning and Intention appears, and the 
Rules injoined by the above mentioned Sta- 
The Objection that 
to me ſeems moſt material is, that this Will 
is proved by two Witneſſes only, (the Eſ- 
tate being above 30 l.) and the Statute ex- 
preſly requires three where it is above that 
Value.— I am of Opinion in this Caſe, 


that the Power, Office and Diſcretion of 


the Ordinary are limited, by the exact Form 
of the Statute, and that he has no Liberty 


| or Authority to wave or excuſe the want 
of the third Witneſs by reaſon of Abſence, _ 


or any Account whatſoever, the Statute be- 


ing his Rule and. the Meaſure of his Judg- 


ment ; and therefore I conceive this Will 
is not within the Words of the Statute, and 
therefore null and void, and an Adminiſtra- 


tion muſt be granted to the next of Kin. 


Dr. P. 1722. 


Oatbs. 


of any Thing before one or more 
who have Authority to adminiſter the ſame, 


N Oath is an Affirmation or Denial A*Oath whar. | 


lor the Diſcovery of Truth and Right, cal- 


f —public k * 


—private. 


Penance. 


ling God to Witneſs that the Teſtimony 


he gives is true; and it is called a corpo- 
ral Oath, becauſe the Witneſs lays his 
. Hand upon the Holy Scriptures at the Time 
he takes it; tho' in Dr. Owen's Caſe, he 


being a Witneſs to prove a Will, refuſed 


to be ſworn formally, #. e. to put his 
Right Hand upon the Book, but ordered 
it to be held open before him, and he lifted 
up his Right Hand; and Glyn held this a 


ſufficient Oath. 2 S4. 6. 


If the adverſe Party exhibit Exceptions 
or dilatory Plea, the Plaintiff may require an 
Oath of the Proctor that he does not do it 
for Delay or out of Malice, but that he 
believes his Client is able to prove the 
fame ; and the Plaintiff may before or al- 
ter Concluſion pray that his own Oath may 
be taken as a Supplement where the Proof 
is Semiplene. 

A Peer produced as a Wines muſt be 
ſworn. 5 


1 : 0 p 
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Penance. 
Ublick Penance muſt be performed by 


an Offender notoriouſly guilty of = 


Eccleſiaſtical Crimes in the Face of the 
Church. Penance may be injoined in 2 
Cauſe of Defamation; but that is private, 
in the Veſtry, the Defamer reading a Sche- 
dule of Penance in the Preſence of the 


- Plaintiff, Miniſter and Church-wardens. 
Stat. Artic. Clert,' 9 Eqdw. 2. c. 2. 


Plen: 


Plan Admin fravit. 


LENE Adminiftravit cannot be * Plene Admi- 
ed, unleſs all Debts, Sc. as far —— 
Aſſets will reach, are diſcharged. 
If theſe Courts refuſe to accept the Plea 
of Plene Adminiſtravit the Party may ap- 
, peal, for they proceed ill ; if they accept. 
| it, they muſt try if he has fully admini- 
| ſtred or not. 1 Syd. 294. Ney 77. 
If an e plead Nene Adminiſtravit 
in an Account, tho' after Sentence given 
| againſt him, and before Execution demand- 
| ed, he is condemned in a Debt in a ſecular 
f Court, he ſhall have the A of al- 
ledgi ng this Matter. 


r do a A SR AS ,,,. 
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Probates. N 


15 1 F cube come to prove a Will, the Probate. 
Ordinary muſt do it in common Form ; EY 

but if others come to prove a latter Will, 
it muſt be per Teſtes. Hetl. 77. The 
Judge or his Surrogate muſt adminiſter an 

Oath to the Executor as follows, 8 


- 


) * 


«© You 


Probates. 


« You ſwear that you believe this Paper 
& contains the true laſt Will and Teſtament 
& of A. B. deceaſed, and that you are 
« the Executor therein named, and thar 


„ you will well and truly perform the 
then the Legacies therein bequeathed, 


« as far the Eſtate which ſhall come to 
« your Hands will thereto extend, and 


„ the Law charge you, and that you 


« will bring in a true. and perfect Inven- 


"66 tory, and paſs a Juſt Account of your 


« Adminiſtration when you ſhall be there- 


« unto by Law required.” 


If a Quaker be Executor, you muſt write | 


his Affirmation on the Back of the Will 
thus. | > Sell, hin!" 


« I A. B. do ſolemnly, ſincerely and 
<« truly affirm and declare that I am one of 


c the Diſſenters from the Church of Eng- 


% Jand, commonly called Quakers, and 
« that I believe this Paper contains, Cc. 
And let the Quaker ſet his Name thereto. 


The Judge can't refuſe a Probate to 


an Executor quia incapax. Salk. 299, 
303, &c. | 


Rates. 
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Rates. 


TV HE Rates for the Repairs of the Ne, fer Re- 
Church ſhall be laid upon every Oc- pairs» 
cupier of Lands in the Pariſh, tho he live Churches. 
in another; and he may come to the Veſ- 
tries, and vote in making the Rate, but he 
ſhall not be charged towards the Ornaments 
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of the Church on Account of ſuch Lands, 1 


for the Perſonal Eſtate of the Inhabitants 
are chargeable with every Thing that 
does not relate to the Fabrick of the 
Church, or Repairs of the Fences of 


the Church-yards, er ſuch Things as 4M 


concern the Freehold, +5 Co. 67. If 
Church-wardens erect any Thing new, ei- 
ther as to the Fabrick of the Church or 
Church-yard, they muſt have the Conſent 
of the Pariſhioners (and if ſuch Additions 


are in the Church, the Licence of the Or- -. 


dinary), Where neceſſary Repairs are 
wanting, the major Part of the Pariſh will 


bind the leſs ; in ſuch Caſe, if the major FT | 
Part will not conſent, the Church-wardens | p 


may repair without their Conſent : If upon 467 
Notice given them they refuſe to meet, or en, 
having met refuſe to make a Rate; or this 
Court will compel them to repair, and may 


excommunicate all the Pariſhioners till it be E 


done; but thoſe that are willing to contri- 


bute ſhall be abſolved till the major Part —— | 


agree 
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8 
Church. 


ble for the Repairs. of} * 


7. Sate. 


agree to a Tax, but our Courts can't aſſeſs 
them towards it; And if a Rate be ille. 


Y gally impoſed (as by a Commiſſion from 


the Biſhop, Sc). without the Pariſhioners 
Conſent, yet if it he afterwards aſſented to 


and confirmed by the major Part of the 
Plariſh, that wall. kg it, good. 1 Nad 


Rep. 194. Ie e 

The Lands“ * A n 05 are charge. 
hurch, and a 
? Projubit tion Was al thus. Cale. 2 Jar 
meg C3517 
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Py vay, * 


8¹ Jas 6 5 
Perſons, but to Houſes. If an Inh«- 
bitant of a Pariſh has Fime out of Mind re- 
paired an Iſle of a Church, and uſed to it 
there, c. ſuch Uſage makes it proper to 
the Family; otherwiſe if it has been repair- 
ed at the Pariſh Charge. An, Iſle may be- 
long to a private Ferſon, yet the Freehold 


6 is in the Incumbent. See Watfon' Incun- 


bent 38a, Sc. In Caſe a Perſon in Poſſeſ- 
-fion of a Seat in a Church be diſturbed by 
another, the Ordinary may inhibit the Di. 
ſturber till the Matter be determined. 1 


Aapb. Abr. 138, 146, 151,155, 157. 

a Man with the Aſſent of the Grdinary 10 
up a Seat in Nave Erclgſæ, and another 
pulls it down, Treſpaſs Vi et Armis - 


Sepueftration. 81 


not lie, for the Freehold is in the Parſon, 
and the only Remedy is in our Courts. 


Watſ. 382, Sc. 
Tho' the Miniſter and wake | 


have no * t (excluſive of the Ordinary) 


in placing the Panſhioners, but muſt act in 
Subordination to him {becauſe when any 
Diſpute of this Nature ariſes he may ſet 
aſide what they have done if he ſees Cauſe); 


yet Perſons ſo placed in a Seat unappropria- 


ted, may continue to ufe ſuch Seat till the 
Matter comes to be litigated and determined 


in the proper Court. HF, Barton Peche, Nor- 
wich 1732. | | 


— on. 


N Cauſes Matrimonial, where - 1 ak 
tiff ſuſpects the Woman will (pendente Caula Matri- 
Lite) marry another, he may have her * 


queſtred pending the Suit. 


If two Perſons claim a Right to a ng 0 Bene 
fice, and alledge the ſame before. a Judge 
reſpectively, y, the Profits thereof ſhall at t err Watſon's 
Petition o either of the Parties, be ſequeſ-e., - TOP 


tred pending Suit. A Living may be 05 


e bog Dilapidations, Se. 
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Spoliation. 


Wil. 


4 6:3. 


 Spoliation. 


TE one and the fame Perſon preſent two 


Clerks, one to the Parſonage and the 


© Shi to the Vicarage, and the one takes 
the Fruits of the other, the Party grieved 


ſhall ſue in Cauſe Spoliationis. See i aifox $ 
Incumb. I 8. 


W ain. | 


Young Man bend Sea wrote a Let- 
ter, in which he declared his Will to 


not ſealed. March 126. Tho' in looſe 


Sheets. 1 Syd. 315. Tho' in Form of an 


Indenture and ſealed, and delivered, bein ng 


e to be intended as a Will. 1 Mo 


177. Good, where the Lawyer only took 
ſhort Notes with Deſign to reduce it into 
Form, which he after did, but the Deviſor 
died. before it was read to bim. 1 And. 34. 
1 Brownl. 44. Dyer 72. Kew, 209. 
Where wrote down unknown to the Devi- 


for, and afterwards read to him, and ap- 


proved by him. Cro. Eli. 100. 1 Leon. 


113. Where good tho' gnawn to ow 
| 8 


be, that his Effects ſhould go in ſuch a Man- 
ner; and adjudged good. Moor 117, 
Mets Cale. 2 Leon. 35. 3 Lon. 70. Tho' 


bew walls © >} 4 kl”, K — — AY wars was. 


CIS Sat ee oe , , 


mp wn hf 


— My A = £—_ ww. — 


8 Wilts. 
by Rats in the Teſtator's Life-time, if by 
joining the Pieces together the Contents 
can be known. If a Man writes his Will 
with his own Hand, (tho' he does not ſub- 


ſcribe his Name), but ſeals and publiſhes | 
it, and the three Witneſſes ſubſcribe their 


Names in his Preſence, it is a good Will, 
for his Name being wrote in the Will, it is 


a ſufficient Signing, and the Statute does 


not direct whether it ſhall be at the Top or 
Bottom. 3 Lev 1. And by three Judges 


againſt one the Sealing is a Signing with- 
in the Act. And note; it is not ſaid 


in the Act that the Signing ſhall be in 
the Preſence of the three Witneſſes, but 
their Subſcription muſt be in his Preſence. 
3 Mod. 219. To a Will of a Perſonal 
Eſtate two Witneſſes are ſufficient. Co. Litt. 
111. One may make a Will in ſeveral 
Writings, and thoſe Writings may be made 
at different Times ; no Man can think all 


his Thoughts at once. 2 Cro. 144. Noy 


117. 1 Show. 69. If one being ſick gives 


Notes to make his Will, and afterwards is 


ſo weak that his Memory fails him, and 


theſe Notes are made into a Will, it is good; 
aliter if he become 'a Lunatick after the 
Notes given. 1. Brownl. 44. If a Will be 


wrote by the Teſtator himſelf, and found 
in his Eſcrutore among other Writin 
(cho' not publiſhed in the Preſence of Wit. 


neſſes, and by them atteſted), it is a good 


Will; tho' in this Cafe the Executor muſt 


procure two People that were well acquain. 


ted with the Teſtator's Hand. waiting, to 
"8 


83 


2 ils. 


make Oath that they believe that to be his 


Hand-writing. 

Rider v. Rider in the Prerogative 170g. 
Tho. Rider, Eſq; was the Deceaſed ; hi 
Brother alledged that the Deceaſed gave 
Inſtructions to Mr. L. to make his Will; 
that Mr. L. made a Draught, and cauſed | 


a Tranſcript to be made which he gave to 


the Deceaſed, who carried it away, and af. 
terwards made ſeveral Obliterations, Alte- 
rations and Interlineations with his own 
Hand, and then tranſcribed. it over fair, 
that the fair, and alſo the altered Tran- 
ſcripts, with the firſt Draught made by Mr. 


T. were found in the Deceaſed's Study. 


The fair Tranſcript was propounded by the 
Brother, (who was a Legatee) and was 
contained in two Sheets of Paper which 


were found looſe ; it concluded thus: & In 
„ witneſs whereof I the ſaid Tho. Rider 


% have to this my. laſt Will and Teſtament 
< ſet my Hand and Seal te Day of 
6 in the Year-of our Lord 1697.” 


Note; the Will was neither ſigned nor ſeal- | 


ed. — hag were no Witneſſes. examined 


to the Deceaſed's Hand - writing, but the 


ſame was confeſſed by the Widow in her 


| Anſwers, as hkewiſe that the fair Tranſcript 


and Draughts were found in the Dann 


Study. 
The Widow in Qopoſition. to this pro- 


| pounded a Draught of a Will which was 


not of the Deceaſed's Hand- writing, but 


of a later Date, viz. Aug. 1701, 
mw not * ſhe pleaded that it was 


drawn 


Wills: 
drawn by the Deceaſed's Directions, read 
over to and approved by him, and he de- 
clared he would execute it. This was 
found in his Study with the others before- 
mentioned. The judge pronounced that 
the Deceaſed died inteſtate, from which 
Sentence the Brother appealed adſtatim to 


the Delegates. And in 1704 the Delegates 


reverſed the Sentence of the Judge the 
Prerogative, and gave Sentence for the fair 
Tranſcript of the Deceaſed's Hand-writing 
propounded by the Brother. => 


Miller v. Miller. Jobn Miller deceaſed. Caf 3. 


This Cauſe was originally begun in the Pre- 
rogative, between the Brother and Widow. 
The Brother propounded a Will unexecuted, 
and pleaded that it was drawn by the De- 


ceaſed's Directions, read over to and ap- 


proved of by him; but the Perſons in whoſe 


Houſe the Deceaſed lay ill refuſed ſeveral of 


his Friends Admittance, and therefore the 
Writer of it had not an Opportunity of 


getting it executed. It concludes thus. 


« In witneſs whereof I the ſaid Fohn Miller 
% have to each Sheet of this my laſt Will 
and Teſtament, comprized in two Sheets 


of Paper, ſubſcribed my Name, and put 


« my Seal to the Top and Bottom thereof. 
&+© Dated the Day and Year firſt above writ- 
ten.“ Note; It was dated at the Top 
234 Fuly 1680, „Signed, ſealed, publiſh- 

ed and declared by the ſaid 7obn Miller 
« the Teſtator, for and as his laſt Will and 
« Teſtament, this 24th Day of Fuly 1680. 

« in the Preſence of The De- 


F 3 - ceaſed |. 


Wills. 
ceaſed died the grit of July 1680.— 
The Widow pleaded Inſanity, that all Per- 
ſons had free Acceſs to the Deceaſed, that 
the Writer of the Will had Acceſs but 
would not leave it with the Deceaſed. 


—— This Cauſe was appealed to the Dele- 


gates from a Grievance, which was pro- 
nounced for, and they gave Sentence for 


Morlich v. Pollet. Mary P alle deceaſed, 


This Cauſe began before the Commiſlary of 
' London between the Deceaſed's Daughter 
ta Minor and Reſiduary Legatee in the 


Will, acting by Henry Worlith her Guar- 


dian) and  Husband, who oppoſtd- the 


Will. —— It appears by the Evidence in this 
Cauſe, that the Deceaſed, who was ill, told 
one Eliz. W. that ſhe intended to make 
her Will, declared how ſhe would have it 
made, deſired her to get what ſhe had ſo de- 
clared to her reduced into Writing, which 
ſhe did, and carried the ſame, being the 


Draught of a Will to the Deceaſed, and 


read it over to her, and ſhe approved of it, 


and deſired her to get it wrote over fair, 


which ſhe did, and carried it to her; to 
whom it was read over, and ſne approved of 
it, and declared it to be her laſt Will, and 
ordered her Nurſe to fetch one Mr. P. to 
be a Witneſs ; but being told he was from 


home the Will was left with her, and the 


died eight Days afterwards without execu- 


ting it. It concludes thus. In witneſs 


« whereof I the ſaid Mary Pollet have here - 
« unto put my Hand and Seal this = 
18 Day 


Wil. 


= Day of Auguſt 1700. 8 8 Signed, 


« ſealed, publiſhed and declared by the ſaid 
« Mary Pollet as her laſt Will and Teſta- 
« ment, in the Preſence of ” (the 
Words Mary Pollet interlined before Seal- 
ing). Dr. Newton the Commiſſary in 1701 


gave Sentence for the Will; the Husband 


appealed to the Arches, - where the Com- 
miſſary's Sentence was reverſed, and the 


Deceaſed pronounced to die inteſtate z the 


Guardian then appealed' to the Delegates ; 


and in Micbaelmas 1702 the Judges (being 
five Civilians only), annulled the Sentence 
of the Dean of the Arches, confirmed Dr. 
Newton's, pronounced for the Will, and. 


decreed Adminiſtration (cum Teſtamento, 
Sc.) to the Guardian. 


Wright v. Walthoe. Richard Holman Cafe 4. 


deceaſed. Sentence was given in the Pre. 
rogative in 1710 for three Teſtamentary 


Schedules of the Teſtator's Hand- writing. 


—— The fuſt concludes abruptly without 


any Name or Date. The ſecond thus. 


% And I do here declare this to be my laſt 


« Will written in and have here- - 
e unto ſet my Hand and Seal the 

« rw” and in the Year of 
% our Lord This is neither 


ſigned or ſealed. —The third. concludes 


abruptly, being neither ſigned, ſealed or 
dated | | 


Deborab Langſton deceaſed. Sentence Ca 5. 
in 1723 for three Teſtamentary Schedules 


of the Deceaſed's Hand-writing ; the firſt 


was executed in the Preſence of two Wit- 
10 
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Caſe 9. 


Wills: 


neſſes. The ſecond is ſigned by the De- 


ceaſed, and afterwards theſe Words wrote 
« ſigned and ſcaled Sept. 13. 1721.” The 
third concludes abruptly without Execu- 
GU. Ts nag ee e 
Willing Snelling deceaſed, This Will is 
of the Deceaſed's Hand- writing, and con- 
cludes without ſaying In witneſs, &c, but 
the Words " Fgned, ſealed, publiſhed, &c. 


| wrote underneath, ——It was neither ſigned, 


ſealed or witneſſed ;, it was proved in Fe. 
EFT. TT CP Coo 

David Dagget deceaſed, The Will was 
of the Deceaſed's Hand-writing, and con- 


_ cluded, «+ In witneſs whereof, to this and 
to the other ſeven Sheets annexed I have 
. «« fet my Hand and Seal the, Day 
of. Zuly 171 5. The Words (ned, 
Fealed, Sc.) wrote underneath, . There was a 


Seal, but not ſigned or witneſſed. A Caveat 


was entred by the Deceaſed's Son, which 
was warned, and he had a Time aſſigned 


him by the Court to declare whether he 
would oppoſe the Will or not; but upon 


his not oppofing, Probate was granted in 
Feb. 1118 to the Daughter (Executrix ). 


Robert Pollard deceaſed- The Will 
was of his Hand writing, and concluded 
thus. Witneſs my Hand and Seal the 

Nute; neither ſigned nor ſealed. 

Proved 17 December 1798. | 


William Ruſſell deceaſed. The Will 


was, of. his Hand writing, and concluded 


In witneſs whereof I have hereunto ſet 


my Hand and Seal the Day and Year 
I, C > x 4 WO 


- 


SE wm 20, 


LY 


we „ a > tw} ow th. 
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Wills. 
66 ft above written, 


(Aned, ſealed, Ed.) Note; e 
but not ſigned or witneſſed ; it was n 


Auguſt 3, 1727. 


Joſbua Hinton deceaſed. He. Was an Caſe 10. 


eminent Attorney in London, and in his 
| laſt Illneſs had a Deſign to have made his 
Will himſelf, and therefore wrote down his 
Intentions on a Scrip of Paper, beginning 
thus: My Will and Deſire is Ten 
« Pounds to Wife and Daughter for Mourn- 
ing,“ beſides ſeveral Legacies (the Sums 
in Figures, with the initial Letters only of 
the Names of the Legatees), and — 
% Executors, Jobn Lateward, Richard 
Lateward, John Adams. — This Sche- 
dule was propounded by the Executors, 
who gave an Allegation pleading the Iden- 
tity of the ſeveral Perſons in the i Scrip 
mentioned, and was oppoſed by the Wi. 
dow and Daughter. Sentence was given 
againſt this in the Prerogative in April! 
1738, and Adminiſtration decreed to the 

Widow. On the third of May following, 
the Executors moved to be paid their Ex- 
pences in ſupporting the ſame, which (after 
many Arguments) they were allowed; but 
the Judge refuſing to let the Adminiſtration 
paſs before they were paid, a Mandamus 
was granted to compel him. 


R 


joint Will, appointing the Survivor Execu- 
tor; and thereby the ſaid F. L. did will, 
that in Caſe of his Death before his Wife, 
ſhe ſhould remain poſſe Jed of all his Goods, 
gt 


Wills. 


&c. to enjoy and diſpoſe of. as ſbe pleaſed; 
only recommending to her to leave at ber 
Death three Fourths of the then remaining 


Moiety of his Effets to M. A. and the 


other Fourth to J. B. or their Heirs, leaving 
ber to diſpoſe of the other Moiety at ber 
Pleaſure i TOR. $494") 
The ſaid M. L. ſurvived, took Probate, 
and poſſeſſed herſelf of his Effects, made 
her Will, diſpoſing of the ſaid Moiety as 
above, and ' afterwards intermarried with 
J. C. and died. e 
Is not the ſaid Will, made during her 


Widowhood, by the ſubſequent Marriage 


become void? And is not Mr. 7. C. in- 
titled to Adminiſtration to her as dying in- 
teftate ? ? CS wt > | 

Im of Opinion that her Will became 


void by her Marriage with Mr. F. C. as to 


all the Eſtate which ſhe had a Pro in, 
and at that Time a Right to diſpoſe of, by 


. Reaſon that ſuch Eſtate became her Hut- 


band's by Marriage; but ſhe being Execu- 


trix of her former Husband, ſuch Part of 


the Eftate as came to her as Executrix, and 


the Property whereof did not veſt in her, 
did not become the Husband's by Marriage, 
and her Will may ſtand good as far as re 
lates thereto; and a limited Probate or 


Adminiſtration (with the Will annexed) 


may be granted to the Perſons intereſted, 


and an Adminiſtration of the reſt of the 
Eſtate to Mr. C. her Husband. See Went- 
worth 201; per Dr. A. u 1735; - 


R. B. bequeaths thus. „em I give, Caf 12. 


« (Sc. all the reſt of my Eſtate to my 
« Wife E. B. and Son R. B. making and 
joining them whole and ſole Executor and 
« Executrix of this my Will.“ R. the 
Son in 1728 proves (Power being reſerved 
to E. the Widow and other Executrix) and 
receives 100 J. of his Father's (which was 
at Intereſt) and pays it to J. S. (who ſince 
married E. the Widow) and alſo ſeld ſe- 
veral of the quick Goods of his Father's, 
and kept the Money to his own Uſe, and 
dies.— E. has ſince his Death proved 
the Will to intitle herſelf to the whole or 
her Half-Share, of her Husband's Effects. 
The Query was, if the Effects by the 
Bequeſt of the Will, and their being made 
and joined whole, c. would go to the 
Survivor of them? Or if ſo, if the Pay- 
ment of the 100 J. by one Executor to the 
other's Husband, and the Executor's ſelling 
Part of the Goods, and retaining the Mo- 
ney to his own Uſe, would be preſumed in 
Law to be a Diviſion of that Part of the 
Eſtate, if not the whole of the Effects? 
The Bequeſt of the Reſidue in this Caſe I 
look upon to be in the Nature of a joint 
Legacy: Had either of the Legatees died 
before the Teſtator, the whole would have 
accrued to the Survivor; but where both 
live to take, the Law divides the Legacy, 
which immediately veſts in the Legatees, 
each for his Share upon the Death of the 
Teſtator; ſo that tho' no Diviſion has | 
actually been made, yet the Eſtate being 

e once 


Wills. 

- once. veſted, it is my Opinion the Share of 
the deceaſed Executor will go to his Repre. 
_ ſentative, and not to the urg Execu- 
trix. 

As to ſuch Part of the Eſtate as has 
been actually divided in the Son's Life- 
time, or ſuch Effects as were in the Teſta- 
tor's 'own Hands at his Death, whether 


Money, Stock or Goods, and were deviſe- 


able; at any Time, I make no Queſtion; 
nor of ſuch Debts as have been actually 
receiyed ſince his Death. The Doubt 
with me is concerning ſuch Things as the 
Law calls a' Choſe en Action, where the 
Teſtator had not the Thing in Poſſeſſion, 
but only a Right of Action to recover it, 
or perhaps of a Chattel Leaſe, which be- 
ing a Thing indeviſable till fold, I am not 
fo clear whether theſe would not accrue to 
the ſurviving Executor. Dr. 4———y 
1730. N 

5 if «Cauſe be inflimeed/between-an Exc- 
cutor and one of the Teſtator's Relations 
by Colluſion to prove the Will per teſtes, 
and the Executor by ſuch Colluſion is to 
fail therein, a Legatee having Intereſt in 
the Will may intervene in Judgment to pre- 

ſerve his on Intereſt, 


i: Witneſſes 


Ty. 
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Witneſſes. 


| A Legatee is a competent Witneſs to itneſi who = 
A prove a Will (after he has renounced 3 
his own Legacy). 3 Keb. 570. Such aa 
are infamous, as attainted of Felony or falſe 
Verdict, Conſpiracy, Petjury or Forgery, 

or have had Judgment to loſe their Ears, or 

have been branded, Infidels, of Nox ſane 
Memory, or as have Intereſt in the Cauſe, 

are not competent Witneſſes. 1 Inſt. 6. 

3 Lev. 426. Tho' Judgment of the Pil- 

lory infers Infamy at the Common Law, it 
does not by our Law, unleſs the Cauſe for 
which he was convicted was infamous; and 
unleſs he was convicted for an infamous 

| Cauſe, he ſhall be a good Witneſs to prove 

a Will. | 

A Few is a good Witnels, and may be 
{worn upon the Old Teſtament. 2 Keb. 314. 

Where one objects a Crime to diſable a 
Witneſs, he muſt produce the Record of 
his Conviction, if he would invalidate his 
Teſtrmony.: -: OR 

It may be juſtifiable to maintain or ſubſiſt 
a Witneſs, but not to offer him any Re- 
ward tho' to ſpeak the Truth. 

The Character of a Witneſs may be given, 
Adultery in a Witneſs is good Cauſe of Ex- 
ception: The Plaintiff may except againſt 
the reprobatory Witneſſes of the Defen- 

| | | dant, 


i Gant, againſt which no 1 Exception 
- ſhall be admitted. but the Defendant, tho 
he cannot again except, may alledge Mat- 
ter to confirm the Evidence of his Wit. 
neſſes. 

In Cauſes Teſtaygentary the Plaintiff may 
proceed to examine Witneſſes upon Return 
of the Citation, with Intimation, the De- 
fendants not appearing notwithſtanding. 

| The Plaintiff may alledge Matter within 
the Term aſſigned to prove his Exceptions 
co corroborate the Difooſitions of his Wit- 

+ © neſſes; and if after Publication, and be. 
Emre Coneluſion, other neceſſary Witneſſes 

3 have came to the Plaintiff's Knowledge, 

fy the Plaintiff himſelf and not the Proctor, 
1 3 Oath thereof, ſhall have them ad- 

mitted and ſworn. In Matrimonial” Cauſes 
ne Witneſſes may be produced after Pub- 

. lication, and even aſter Sentence without 
Bos . as abobbee. 
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AP PEN DIX III. 


CONTAINING, 


A Liſt of Fees Preſental by the Lord 
Archbiſhop of Dublin his Grace, and 
by the 1 and Officers of his 
Conſiſtory Court of Dublin, conſi- 
dered of by his Majeſty's Commiſ- 
fioners, for Reformation of Fees the 
third Day of June, One Thouſand 
Six Hundred Sixty and two. And 
to be further approved of, by the 
Right Honourable the Lord Deputy 
as ſhall be thought fit, and in the 

Interim, the ſame Fees to be taken 
by the Archbiſhops and * * 

this n. repeaivly, 
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AL of Fees Preſental by the Lord Ali op 
| 2 Dab his 5 2 by the Judges and 


Sr of his Canſiſtary Gourt of Dublin, con- 
4:6 if nl , leerer, for 


3 Fees "the third. Day of of © June, 
Six Hundred Sixty and two. 
8 4 to be further ved 0 the Right 
| Honourable the Lord II be thaught ” 

fit, and in the Interim, 1 ame. F. ces ta. be 

taken by the 2 * Rhe 7 tis 
Kingdom reſpetiively | 
Fees in the chen Gurt. 


Fees 4. 1 Cauſe of Off : 


FMprimis, For Articles i in 2 a Viſita-} 
tion 


For entering every Bill of ace] | 
ments © © 
For every original Citation, c. eh. 

0 


Icio Mero, or at the Inſtance of a 
Party 


For the Nee of every dee 


cited to appear of Office, or at the 
Inſtance of a Party 


For every Contumacy entered . to 
G2 


6 Man 


* 
N ——— ĩ˙ ͥwf 
b — 


a 
For — and Ky. a 88 3 


1 
3 Excommunicat Mt a M 3.4 
For « Denancan 8: Na an y Wy, 2 4 2 > 
Exeommunicated | ban, ks P 00 K. © © 
For every” Signifieaute" pro:;Gonpete} 
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